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PREFACE

Some four yours ago, Edmund Beerwinkel and Stephen Allcock of Juta 
conceptualised a specialist work on the law of divorce in South Africa. The Law 
of Divorce and Dissolution of Life Partnerships in South Africa is the culmination 
of their vision. 

This book is aimed at the subject specialist. It consists of in-depth treatment of 
the South African law relating to divorce and the dissolution of life partnerships. 
As commissioning editor, I was tasked with inviting subject experts who have 
particular knowledge of the topics identified for inclusion in the book, to 
participate in the project. Because each author is an expert on the particular 
topic entrusted to him or her, I provided only general guidelines as to content 
and technical requirements. Exact content and style were left to each individual 
author. As may be expected, the chapters reflect diverse opinions, approaches, 
perspectives and styles. 

I would like to express my heartfelt appreciation and gratitude to all the authors 
who so readily accepted the invitation to contribute to the book. Their expertise 
lends a particular quality to the final product. A special word of thanks must go 
to Amanda Catto, who agreed to join the team of authors when the project was 
already well underway. 

All the chapters were subject to blind pre-publication peer review. The authors 
and I are indebted to the reviewers who so willingly and selflessly performed 
this time-consuming task. I would also like to thank Edmund Beerwinkel and 
Stephen Allcock for conceptualising the book. Further thanks must go to Mark 
McClellan for editing the book, Daphne Burger for compiling the Table of 
Statutes and Index and Wouter Reinders for typesetting the book and extracting 
the Tables of Cases. Last, but definitely not least, I would like to thank Jopie for 
his unwavering support in all my academic efforts.

Jacqueline Heaton

Pretoria, October 2014
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CHAPTER 8

The Dissolution of a Muslim 
Marriage by Divorce*

Najma Moosa#

1  INTRODUCTION

Although Muslims first arrived in South Africa more than 350 years ago and 
two decades have passed since the advent of democracy, their religious marriages 
are currently not formally recognised in terms of the (common) law. Muslim 
marriages are, however, in the process of being recognised through proposed 
legislation in the form of a 2010 ‘code’ of Muslim personal law.1 

*  I wish to acknowledge, with thanks, the permission of the publisher, Juta & Co Ltd, of the second 
edition of my book Unveiling the Mind, and the commissioning editor, Professor C Rautenbach, 
of my contribution on divorce in Rautenbach et al Introduction to Legal Pluralism, to utilise these 
respective sources, with acknowledgement, as a basis for this updated and completely revised 
chapter. In this regard, see Goolam, NMI, Badat, JGH & Moosa, N ‘Religious Legal Systems: Law 
of Marriage — Muslim Law’ in Rautenbach et al op cit at 296–311, specifically 302–9 and Moosa 
Unveiling the Mind 41–2, 113 and 122. I am indebted to Professor I Leeman, Moulana Y Keraan and 
Sheikh M Abduroaf for indulging my need to critically engage them on the hidden and apparent 
intricacies of the topic which I often found challenging. However, I hold myself accountable for any 
controversial opinions or inaccuracies in this regard. I also acknowledge, with thanks, the support of 
Mr SR Allcock, the publisher, and Professor J Heaton, the commissioning editor, of this book, to use 
a portion of this chapter for re-publication: see Moosa, N ‘An Overview of Post-Divorce Support for 
Muslim Children in the Context of South African Law, Islamic Law and the Proposed 2010 Muslim 
Marriages Bill’ (2013) 6(1/2/3) International Journal of Liability and Scientific Enquiry 27-41. I thank 
the National Research Foundation and the Research Committee of the University of the Western 
Cape for their research support.
#  BA LLB LLM LLD (UWC); Professor of Law, Faculty of Law, University of the Western Cape; 
Dean of the Faculty of Law, 2002–2008; Advocate of the High Court of South Africa; Committee 
Member, South African Law Reform Commission Project 59 (Islamic Marriages & Related Matters), 
1999–2003.
1  Muslim personal law refers to religion-based family law and pertains to marriage, polygyny, divorce, 
maintenance, custody (care), guardianship and succession: Moosa Unveiling the Mind 10 and 82. 
Matters of Muslim personal law are regulated by the basic prescriptions of the eighth century classical 
Islamic law (Shari’a) as established in the two seventh century binding and immutable primary 
sources of Islam, namely the Qur’an (holy book revealed to Prophet Muhammad partly in the cities 
of Mecca and Medina) and Sunna (traditions (hadith) of Muhammad), from which Islamic law is 
derived and on which it is based. To provide legislative guidance for solutions to new problems, 
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Islam, through its primary sources, the Qur’an2 and Sunna, does not prohibit 
divorce, but strongly discourages and disapproves of it. Where divorce is 
inevitable, the Qur’an3 repeatedly encourages spouses to depart from the 
marriage in a dignified and decent manner, and exhorts honourable, equitable 
and kind treatment of divorced women.4 Two key objectives of the 2010 Muslim 
Marriages Bill5 are therefore to regulate the termination of Muslim marriages6 
and the consequences flowing from such termination7 according to these 
broad guidelines. However, although it contains a dedicated definition clause 
— clause 1 — which categorically defines Islamic law as including the primary 
(immutable) and secondary (less immutable) sources, the Bill does not spell out 
the (classical) Islamic law (Shari’a)8 in this regard. The main purpose of this 
chapter is therefore to systematically outline and critically analyse all aspects 
relating to Muslim divorce in terms of Islamic law and to more broadly examine 
the two primary sources of Islam. Given that, although there are many areas of 
congruence, the later Islamic law pertaining to divorce is often at variance with 
the provisions of the earlier primary sources, it is necessary and important to 
do so since the proposed legislation does not reform divorce laws but accords 

two further secondary ‘sources’ were developed from and added to the primary sources by human 
endeavour, namely ijma (consensus of opinion of either legal scholars or the community) and qiyas 
(analogical deductions through independent reasoning or ijtihad and ijma): Moosa ibid at 30. 
2  Q.4:19–20; Q.4:130 and Q.33:37. The Qur’anic references in this chapter refer to the translation 
by Ali, AY The Holy Qur’an (Text, Translation and Commentary) (Islamic Education Centre 1946), 
unless otherwise indicated. The first number in the citation refers to the number of the chapter 
(surah) and the second number indicates the verse (ayat). All divorce verses are later Medinan verses. 
Although women in pre-Islamic Arabia already had the power to initiate divorce, there appear to be 
no earlier Meccan verses relating to divorce: see Moosa Unveiling the Mind 19 and 21–3.
3  See, for example, Q.4:19–20; Q.2:228–229; Q.2:231–232 and Q.65:2. See also the text 
accompanying note 333 below. 
4  The Prophet Muhammad’s first wife was a divorcée and he too was not immune from the human 
factors at play in making and breaking marital ties. 
5  The 2010 Muslim Marriages Bill is an amended version of the 2003 Muslim Marriages Bill. Since 
the 2010 Muslim Marriages Bill is the latest published version, it forms the focus of this chapter. 
Unless otherwise specified, all further references to ‘the Muslim Marriages Bill’ or ‘the Bill’ relate to 
the 2010 draft Bill. The 2010 Muslim Marriages Bill was published for public comment in January 
2011: General Notice 37 GG 33946 of 21 January 2011. It is also available at http://www.justice.gov.
za/legislation/bills/2010_muslim-marriages-bill.pdf (accessed 23 February 2014). The 2001 Islamic 
Marriages Bill and the 2003 Muslim Marriages Bill are available at http://www.justice.gov.za/salrc/
reports/r_prj59_2003jul.pdf (accessed 23 February 2014). 
6  Clause 9.
7  Clauses 10 and 11.
8  The elaborate Shari’a divorce rules were developed by four male jurists, namely Imams (literally 
‘leaders’) Abu Hanifa, Malik, Shafi’i and Hanbal, who were the founders of the four Sunni schools 
(madhhabs or versions) of law, namely Hanafi, Maliki, Shafi’i and Hanbali: Moosa Unveiling the 
Mind 56. This chapter focuses on these schools and, where relevant, on the differences of opinion 
among the founding jurists, even within the same school. South African-born Muslims and their 
religious authorities (ulama) are essentially followers of the Hanafi and Shafi’i schools: Moosa ibid 
at 151. 
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with Islamic law as it is currently understood and implemented in practice in 
the Muslim world. This analysis is also undertaken in order to assess the current 
informal regulation of Muslim divorces in quasi-judicial religious tribunals, and 
the indirect recognition of such divorces by secular courts and in legislation in 
South Africa, and to compare it with the proposed regulation through formal 
recognition and integration as part of state law. 

As will become evident below in this chapter, the laws pertaining to a Muslim 
divorce are complex and varied in nature and therefore lend themselves to 
confusion and misunderstanding. Misinformation about and misinterpretation of 
divorce laws have not only had a negative impact on the status of women as well 
as the image of Islam, but have also resulted in several flawed, though ultimately 
beneficial, rulings by South African courts. A secondary purpose of this chapter 
is therefore to demystify a subject that is usually under the pontifical monopoly 
of essentially conservative local male Muslim leaders (ulama) who also serve 
on religious tribunals, with a view to both clarifying and/or refuting some of 
the more controversial aspects. This becomes especially important because the 
proposed legislation envisages that termination of a Muslim marriage officially 
occurs through secular courts only and therefore religious law will be subject to 
judicial scrutiny. While such scrutiny is not novel in South Africa, the rulings of 
the courts have always been made in the context of non-recognition and have 
therefore justified an avoidance of any ‘interpretation’ of Islamic law, though 
not necessarily precluding it. With recognition and its regulation through secular 
courts, Muslim and non-Muslim judges, marriage officers (who may include ‘any 
[accredited and qualified] Muslim person’)9 and family advocates, regardless of 
their religion and gender, all will have a role to play in several respects. These 
roles will inevitably include the formal interpretation and resolution of disputes 
in the context of Islamic law. Situating a Muslim divorce in a South African 
and a current religious context are therefore essential first steps in this regard.10 
Mindful of its religious nature, an attempt is made to interrogate complex Shari’a 
issues sensitively and objectively. Divorce, unfortunately, remains a contentious 
issue because many divorce-related provisions are of a gender-insensitive nature 
and not all of them can be attributed to later Islamic law. Some discriminatory 
provisions are divinely attributed. It is therefore inevitable that the implications 
of these laws for women form an integral part of this chapter. 

In order to avoid a duplication of information, the chapter follows an 
integrated approach when dealing with Islamic law and comparable provisions 
in the proposed legislation that is based on it. While an integrated approach is 
also followed with South African law, the respective and different roles of the 
judiciary and legislature in giving effect to some of the consequences flowing 
from Muslim divorces are emphasised in this chapter.11 

9  See cl 1 of the Muslim Marriages Bill.
10  See paras 2 and 3 below.
11  See para 9 below.
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2  MUSLIM DIVORCE IN THE SOUTH AFRICAN CONTEXT

In the (colonial and apartheid) past, Muslim marriages were not recognised 
at all because they permit polygyny12 and are in most cases not solemnised 
by accredited marriage officers in terms of the Marriage Act 25 of 1961. The 
provisions of the Marriage Act do not apply to persons married only in terms of 
Islamic law. Muslims in such marriages therefore cannot approach a secular court 
for a judicial decree of divorce in terms of the Divorce Act 70 of 1979. Currently, 
polygyny is no longer an obstacle to recognition and partners to a polygynous 
marriage are not excluded from the protection of various Acts just because the 
legal form of their relationship is not consistent with the Marriage Act.13

While the consent of both parties and the presence of two witnesses (rather 
than the presence of the wife) is required for entering into a valid Muslim 
marriage contract, Islamic law deems the consent of the wife, her presence and 
the presence of witnesses unnecessary for the valid termination of such a marriage. 
Because Muslim marriages are more focused on their religious dimension as a 
sacrament,14 the majority of such marriages in South Africa are solemnised in a 
religion-based context. These marriages are either informally (extra-judicially) 
but validly dissolved by the husband himself by independently exercising his 
unilateral right to divorce or repudiate (talaq)15 his wife, or unofficially, but 
more formally, regulated by ulama in religious tribunals variously located in the 
provinces of South Africa.16 Tribunals are approached by either a husband, to 
facilitate the talaq on his behalf, or the wife, to grant her a judicial divorce in 
the form of a faskh, or even by both parties when the termination is mutually 
sought. The unfettered right and unqualified power to divorce belongs only to 
the husband and is not reciprocal.17 Given that this position is entrenched as a 
norm in most of the Muslim world, the tribunal, when approached by either or 
both parties, can be deemed to be stepping into the shoes of the husband when 
facilitating the talaq or granting the faskh. The religious stature and qualifications 

12  Polygyny refers to a plurality of wives. A Muslim man may marry up to four wives at any one 
time, but strict monogamy is enjoined on a Muslim woman: Moosa Unveiling the Mind 33. 
13  See note 271 and its accompanying text.
14  Moosa Comparative Study 24–5. 
15  ‘Talaq’ literally means ‘to set free’ in Arabic and is rather archaically translated in English as 
‘repudiation’ and not ‘divorce’ (as understood in secular parlance). The modern equivalent for the 
word ‘talaq’ would be ‘the rejection of the wife and the contract [of marriage]’: Nasir Status of 
Women 120. For the sake of simplicity and convenience, I have not followed any of the various 
systems of Arabic transliteration. For example, the verb ‘to divorce’ or ‘tal​ ​q’ (pronounced ‘talaaq’) 
becomes ‘talaq’. I also use ‘talaq’ to interchangeably refer to ‘divorce’ per se or to denote its usage 
in noun form; that is, ‘the divorce’. It is also not uncommon for the terms ‘talaq’, ‘repudiation’, 
‘dissolution’ and ‘divorce’ to be used interchangeably in various sources. I have, however, added 
certain selected transliterated words and authors’ names where they have occurred in the various 
sources. 
16  See paras 5 and 6 below.
17  See para 5.1 below.
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of these ulama differ. Their interpretations and rulings on divorce (like the triple 
talaq) usually, but not necessarily, accord with the school of Islamic law that 
dominates in the tribunal, and may therefore also vary. It does however appear 
that tribunals follow a standard process regarding divorce which, more or less, is 
uniform. 

A small number of these religious marriages are subsequently also solemnised 
in terms of the Marriage Act. When Muslim couples also get married in terms 
of South African ‘civil’ law, women have the same legal rights to divorce as men 
in terms of the provisions of the Divorce Act. In South African law, a divorce, 
whether initiated by the husband or the wife, ultimately involves both parties 
to the marriage and can only be granted judicially by a secular court of law and 
on specified grounds that are available equally to both spouses. Once divorced, 
both parties have the immediate right to remarry others, and even each other, 
without any impediment. Couples may, however, encounter difficulties in being 
immediately granted a secular divorce if they are also simultaneously married 
in terms of Islamic law because the Divorce Act was amended in 199618 by the 
insertion of section 5A. In order to obviate the existence of a hanging marriage, 
this section requires that the spouse within whose power it is to have the religious 
marriage dissolved or a religious barrier to remarriage removed first take the 
necessary steps for dissolution or removal of the barrier to remarriage. Whilst 
well intended, section 5A obstructs a civil divorce by requiring that a religious 
marriage that is not formally recognised and therefore does not fall within the 
ambit of the Divorce Act, be dissolved. In the case of the Muslim wife seeking a 
civil divorce, such religious divorce is not always easy to obtain. Nonetheless, once 
the civil decree of divorce has been granted, it effectively brings an immediate 
end to the marriage.19 

A very different picture emerges in practice, in several respects, where parties 
who are married only in terms of Islamic law get divorced in terms of Islamic law. 
Unlike a secular divorce, a Muslim divorce, while it becomes effective from the 
moment it is pronounced, is not necessarily final at that stage. While a faskh ends 
a marriage with finality, a  talaq  is manifested in several forms, including 
recommended and innovated forms and further subdivisions. Depending on the 
form of talaq used, the personal status of parties may or may not immediately 
revert to being unmarried. A marriage may therefore remain valid in all respects, 
with a view to terminating it at a later stage or, for that matter, not even ending 
it at all if the husband has a change of heart.20 While Muslim women have equal 
access to divorce, the right to divorce is not equal. Forms of divorce are also 
differently and not equally available to women.21 While this is exacerbated by 
the historical introduction of the now entrenched innovated instant or triple 

18  Divorce Amendment Act 95 of 1996. 
19  On s 5A, see further para 4.2(a) below in this chapter and Chapter 2 above.
20  See further paras 5.1(c) and 6.2(a)(i) below.
21  See further para 5 below.
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divorce22 and the divergence evident in the various classical juristic schools of 
Islamic law (even among the views of jurists of the same school) pertaining to 
divorce, 23 it appears that many of these changes, including the triple talaq, were 
intended to emphasise the integrity of marriage and to protect rather than harm 
women. It is unfortunate that these initial considerations appear to be lost on 
most Muslims today, often leaving wives with little protection and even less 
recourse to the law. 

The primary sources, by contrast, encourage divorce through a mutual process 
rather than a single act; emphasise equitable, informed and witnessed separation; 
and strongly advocate reconciliation. In sharp contrast, a Muslim man may, in 
terms of Shari’a, on his own volition and without any restrictions or reason, 
unilaterally and extra-judicially bring an end to his marriage. His wife, by contrast, 
may usually only divorce him for good reason, on defined grounds, and through 
an authoritative religious (judicial) body, which usually involves a cumbersome 
and lengthy process before a divorce may or may not eventually be granted. Thus, 
it is not uncommon for Islamic divorces to not involve both parties (or even 
others in efforts toward reconciliation), to take place both judicially and extra-
judicially and, depending on the form used, for a marriage to be ‘suspended’ in 
one instance or brought to an immediate end in another. Parties may or may not 
remarry each other after the divorce has become finalised. Regardless of whether 
a divorce is in the process of being finalised (revocable divorce) or has in fact 
been finalised (irrevocable and de facto divorce) a wife is also not immediately 
free to remarry someone else. The husband, however, is free to do so in both 
these instances.24 He may in any event also enter into a further marriage even 
while the spouses are married and while there is as yet no question of divorce. 

In cases where religious tribunals do facilitate talaqs and issue faskhs, it is an 
inexpensive exercise, and certificates to this effect are recognised as proof of 
divorce for official purposes — for example, as is required in terms of section 5A  
of the Divorce Act. However, in South Africa, the decisions of tribunals, although 
morally binding, are not legally enforceable. Recalcitrant husbands therefore 
cannot be legally compelled to abide by the decisions of these tribunals or to 
give effect to the usually limited consequences flowing from such divorces. 
The available and restricted Islamic law protections in this regard are also not 
optimally utilised or interpreted by these tribunals to the benefit of women. This 
has often resulted in Muslim women, left with no other option, seeking relief 
from secular courts in terms of South African law. However, this is an expensive 
exercise and doing so has not always been without obstacles. When provided by 
secular courts, relief is usually, although not necessarily, limited to the confines of 
Islamic law. The main reason for the difficulties faced by women is attributed to 
the non-recognition of Muslim marriages. 

22  See para 5.1(c)(ii) below.
23  See paras 5 and 6 below.
24  See the discussion of the idda in para 6.2(d) below.
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The South African legislature25 and judiciary,26 increasingly since the demise 
of apartheid and the introduction of our first democratic interim27 and current28 
Constitutions, have indirectly and in a piecemeal fashion recognised both 
monogamous and polygynous Muslim marriages (and therefore Muslim divorces) 
by giving effect to some of the consequences flowing from the termination of 
Muslim marriages by death or divorce in order to provide relief to women and 
children.29 Interim relief, which in terms of Uniform Rule 43 ought only to be 
available to spouses in civil marriages, has also been extended by the courts to 
include Muslim marriages within its ambit. The courts have been criticised for 
doing so and for going beyond the provisions of Islamic law in granting such 
relief, although this may not necessarily be the case.30 South African courts have, 
however, not directly recognised Muslim marriages or resolved interpretational 
complexities in this regard. The judiciary maintains that it is the role of the 
legislature to do so. 

Cognisant of the practical realities of non-recognition, the legislature in its turn 
hopes to change the status quo by formally giving direct statutory recognition to 
monogamous and polygynous Muslim marriages in South Africa. It proposes to 
do so by adjusting South African law, not by amending the existing Marriage Act, 
but through a separate enactment as it did with polygynous African customary 
marriages in 1998 and heterosexual or same-sex monogamous civil unions in 
2006. Following a protracted31 process which has proved to be quite hard work, 
given the religious nature of the subject, a statement of Muslim personal law 
that can satisfy and synthesise both diverse Muslim (ideological)32 perspectives 
and the constitutional guarantees of religious freedom and equality to all South 
Africans has been framed by way of the Muslim Marriages Bill. The Bill is 

25  Various Acts, or specific sections of Acts, expressly provide that they apply to de facto monogamous 
or (potentially) polygynous religious marriages: see Heaton Family Law 232; Rautenbach et al 
Introduction to Legal Pluralism 192. 
26  The courts have also interpreted the wording of several other statutory provisions to extend 
to Muslim marriages and, in several other decisions which did not pertain to the interpretation of 
legislation, they also extended limited recognition to Muslim marriages: see Heaton Family Law 
232–5; Moosa Unveiling the Mind 147–9; Rautenbach et al Introduction to Legal Pluralism 198–203. 
See also Mbatha, L, Moosa, N & Bonthuys, E ‘Culture and Religion’ in Bonthuys & Albertyn (eds) 
Gender, Law and Justice 162 and 171–2. 
27  Constitution of the Republic of South Africa Act 200 of 1993. 
28  Constitution of the Republic of South Africa, 1996 (‘the Constitution’). 
29  See further para 9.1 below.
30  See further para 9.6 below.
31  For a detailed history of the government’s engagement with Islamic law and the three (2001, 
2003 and 2010) draft Bills, see Moosa Unveiling the Mind 143–62.
32  While, in terms of the Muslim Marriages Bill, talaq remains available only to the husband, the 
fact that the Muslim Marriages Bill recognises three further forms of Islamic divorce was considered 
by some to be a compromise to appease progressives: see Moosa Unveiling the Mind 84–112; 
Goolam, NMI, Badat, JGH & Moosa, N ‘Religious Legal Systems: Law of Marriage — Muslim Law’ 
in Rautenbach et al Introduction to Legal Pluralism 308.
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essentially a Shari’a compliant code and is based in part on existing progressive 
interpretations rather than on any radical reformulation of Muslim personal 
law. The proposed legislation does not reform divorce laws but accords with 
divorce rules developed by the Sunni schools of Islamic law as they are currently 
understood and implemented in practice in the Muslim world.33 Islamic law 
is not being reformed with the proposed recognition of Muslim marriages, but 
South African law will be adjusted in order to give effect to such recognition.

The only area of law that the secular South African Constitution expressly 
permits to be governed by religious law is personal and family law.34 The 
Constitution therefore expressly affords such personal and family law 
constitutional protection, if recognised. As a result, a court cannot deem 
(discriminatory) religious personal and family law as inherently in violation of 
the Constitution’s freedom of religion clause.35 However, a court can rely on the 
provisions in the Constitution that Muslim personal law must be consistent with 
the Constitution and its Bill of Rights,36 especially equality and human dignity.37 

Given certain proposed amendments to the Muslim Marriages Bill which curtail 
the previously extended roles of religious authorities and tribunals envisaged in the 
2001 Islamic Marriages Bill and the 2003 Muslim Marriages Bill, the 2010 Muslim 
Marriages Bill was understandably not met with the same enthusiasm by ulama. 
Nonetheless, the Muslim Marriages Bill seeks to ensure knowledge of the divorce 
on the part of the wife and finalisation of the process of divorce.38 The judicial 
officers who are expected to interpret and apply the provisions of the Bill will be 
able to do so with the assistance of a tangible and coherent code. However, since 
the Bill does not spell out the Islamic law in this regard, ulama are expected to 
continue to play an integral role in giving effect to and interpreting its provisions. 
The status of religious tribunals is acknowledged and allowances are made for their 
decisions to have more than just the moral force that they currently enjoy. 

No legislation has as yet been enacted despite predictions that the Muslim 
Marriages Bill would become reality by the end of 2012.39 It is contended that 

33  Following the apparent closing of the doors to independent reasoning or interpretation (ijtihad) 
by Sunni jurists in the tenth century, the interpretation and application of the primary sources 
were considered complete until reforms were introduced through codification. Since the 1950s the 
number of states that have adopted their own codes of Muslim personal law has increased. The law 
was codified, amended or reformed based on re-interpretation of the Shari’a. Today almost every 
Arab state has its own personal law code, with Shari’a still forming the basis of Muslim personal 
law, albeit reformed, codified and applied by modern legal structures: see Moosa Unveiling the Mind 
68–9 and 74–5. 
34  Section 15(3)(a).
35  Section 15(1).
36  Section 15(3)(b) and s 39(3) (interpretation clause).
37  Sections 9 and 10 of the Constitution, respectively.
38  See para 8 below.
39  See Karaan, M ‘MMB: This is the Year’ The Voice of the Cape 12 January 2012, available at http://
www.vocfm.co.za/index.php?option=com_k2&view=item&id=2925:mmb-this-is-the-year&Itemid=146 
(accessed 23 February 2014).
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formal statutory recognition, when it happens, will provide a necessary bridge 
between South African law and Islamic law and bring with it a new dimension to 
the nature and current (indirect) standing of Muslim divorces in South African 
law. Many Muslims, including members of ulama bodies, remain optimistic about 
recognition. 

3 � MUSLIM DIVORCE IN THE CURRENT RELIGIOUS CONTEXT 

The Qur’an,40 as a moral code, is intended to be a normative source of guidance and 
not a lawbook with clear-cut answers to all legal questions. Nonetheless, divorce in 
the primary sources and its later codification (Shari’a) generally favours men over 
women. Codes of Muslim personal law were introduced to overcome those juristic 
doctrines which were unfavourable to women. However, reform has been minimal 
and proved to be only partly effective. Through the expansion of women’s rights, 
in some instances modestly and in others dramatically, divorce was acknowledged 
as an area of discrimination. For example, the abolition of men’s right to unilateral 
divorce (talaq) — which all schools of law agree belong to men — and a provision 
to enable women to request dissolution of a marriage are indicators of relative 
improvement in the status of women based on Islamic principles. More radical 
examples include the expansion both of the types or forms of divorce (including 
access to judicial faskh) and of the grounds for divorce initiated by women,41 as 
well as the introduction of the concept of the ‘best interests of the child’. The latter 
concept enables a woman to retain care of her children in the event of divorce even 
though she may have remarried, or even to retain care for longer than she would 
normally have been entitled to in terms of Islamic law.42 

The following conflicting factors must therefore be taken into consideration as far 
as these divorce laws are concerned in the 21st century. On the one hand, the primary 
sources either allude to or clearly contain some contentious provisions pertaining to 
divorce and therefore cannot be deemed to have been ‘imagined’ by jurists into the 
law because of any misogynistic tendencies. Since Islamic law is also based on the 
primary sources, it cannot be amended or reformulated to remove all discrimination 
against women. Some of the juristic interpretations pertaining to divorce, especially 
minority views, were open to, and indeed did, offer women the protection they often 
needed as then dependants43 of economically superior men. It could therefore not 
reasonably have been expected that equality between the sexes in these matters 
be a serious consideration for jurists at that time, nor could gender equality have 
been expected to be part of any aspirations that those jurists might have had for an 
‘imagined future’ such as we are currently experiencing. While the jurists may have 

40  Q.2:184. 
41  See paras 5.2 and 5.4 below.
42  See para 9.5 below.
43  Q.4:34.
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considered their strivings to be open to endless possibilities and to be a platform that 
was always meant to be under construction,44 it is unfortunate that the spirit and 
freedom implicit in these considerations have often been overlooked.

On the other hand, whilst Islamic law is based on the primary sources, it 
also provides for a restrictive divorce law by way of interpretations that often 
vary from the primary sources. These interpretations have often been given 
precedence over more equitable divine Islamic injunctions,45 and have been 
either blindly followed since the Middle Ages or positively tempered by modern 
day considerations and circumstances. Furthermore, the classical jurists (even 
within the same school) offer different, often discriminatory, views on divorce 
law, ranging from one extreme to the other.46 

Ultimately, variations between the various sources’ rulings pertaining to 
divorce do not bode well for Muslim wives since Shari’a also forms the principal 
‘source’ of modern legislation and is an integral part of the substantive rules of 
Muslim personal law of many Muslim countries. This effectively means that in 
the constitutions of most Muslim countries religion trumps gender equality.47 
Its divine origin has also meant that Muslim personal law is an area of law that 
is unlikely to undergo any major change. The main grievances against Muslim 
personal law are directed at the arbitrary and unilateral rights of a husband to 
divorce his wife and to marry more than one wife, as well as against the laws 
relating to care, guardianship and maintenance. The wife is often the last to know 
that her husband has divorced her or that he has also married someone else, 
is often the first to be burdened with the duty of care of their children, and is 
entitled to very limited maintenance and other assets upon divorce.48 

4 � GENERAL SCOPE AND APPLICATION OF THE MUSLIM 
MARRIAGES BILL, 2010

4.1  General scope 
(a)  Regulating aspects of Muslim personal law: Polygyny and inheritance

Should the Muslim Marriages Bill become law in South Africa, most (but not all) 
aspects of Muslim personal law will be regulated by it. While inheritance is not 
formally regulated by the Bill, it may impact on divorce.

Clause 8 of the Bill regulates the practice of polygyny in South Africa. Polygyny 
is creatively curtailed by complying with Qur’anic injunctions of justice and by 

44  Moosa Unveiling the Mind 58.
45  Moosa Unveiling the Mind 56.
46  Engineer, AA The Rights of Women in Islam (New Dawn Press Inc 2004) 167; Rahman, F ‘The 
Status of Women in Islam: A Modernist Interpretation’ in H Papanek & G Minault (eds) Separate 
World Studies of Purdah in South Asia (South Asia Books 1982) 302–3. 
47  Moosa Human Rights and Gender Consequences 170ff; Moosa, N ‘Human Rights in Islam’ (1998) 
14 SAJHR 508 at 509–10.
48  See para 9 below.
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secular court intervention to prevent abuse. The Bill indicates that each wife in 
a polygynous Muslim marriage can insist on just and equal treatment between 
wives, and that failure by the husband to treat his wives justly and equally 
provides a wife with valid grounds for divorce.49 Men who enter into polygynous 
marriages must be able to support their wives upon marriage and even after they 
divorce them.50 Whether these provisions will have an impact on reducing the 
number of polygynous marriages and the divorce rate remains to be seen. 

(b)  Matrimonial property system

Clause 8(1) of the Bill provides that the default matrimonial property system 
of an Islamic marriage is complete separation of property (that is, marriage out 
of community of property without the accrual system), unless the parties have 
mutually and expressly regulated otherwise in an antenuptial contract. In Islam, 
an antenuptial contract that provides for the accrual system is allowed and valid.51 
While Islam is amenable to the accrual system, many women are ignorant of this 
fact and therefore do not give it consideration as a viable alternative. The few 
who are aware of it, are often discouraged by their future husbands and family 
from giving the accrual system any consideration for reasons which include the 
fact that the husband is deemed solely responsible for the maintenance of the 
family, including the wife, during marriage and for their children upon divorce. 
Nonetheless, practical reality highlights that the default matrimonial property 
system usually has a negative impact on the limited financial status of women 
following an Islamic divorce or the death of their husband. 

(c) � Heterosexual Muslim marriages, same-sex civil unions, interreligious 
marriages, and customary marriages

While Muslims and the South African courts approached by them have had 
difficulty defining a Muslim in the past,52 the Muslim Marriages Bill, in its list of 
definitions,53 actually defines a ‘Muslim’. It also defines a ‘Muslim marriage’ as 
meaning ‘a marriage between a man and woman . . .’. While it may be easier to 
presume that only Muslims, and men and women only, would want to be parties 
to a Muslim marriage in terms of the Bill, this does not detract from the fact 

49  See cl 1 of the Muslim Marriages Bill, relating to ground (g) for divorce under the definition of 
‘Faskh’. 
50  Clause 8(7)(a) and (b).
51  Toffar Administration of Islamic Law of Marriage and Divorce 261. A marriage in community of 
property is also possible: see Moosa Comparative Study 73. On the division of assets upon divorce 
in marriages subject to the accrual system and those that are in community of property, see Chapter 
4 above. 
52  Other than secular courts dealing with matters of a Muslim personal law nature, there are 
documented cases of a Muslim religious tribunal, the Western Cape-based Muslim Judicial Council 
(‘MJC’), resorting to secular courts to resolve issues of a religious doctrinal nature: see Moosa 
Human Rights and Gender Consequences 322–3 and 326–8. 
53  Clause 1.
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that potential human rights-related implications might arise from heterosexual 
monogamous or polygynous interreligious marriages (both those permitted and 
not permitted by Islam),54 and same-sex civil unions (recognised in South Africa 
since 2006 but deemed to be not permitted by Islam). 

Apart from stating in clause 5(8) that the prohibition of a Muslim marriage 
between persons can also be based on ‘any other reason . . . determined by Islamic 
law’, the Bill is silent on interreligious marriages, which, although only permitted 
for Muslim men, do occur among Muslims of both sexes locally. The polygynous 
marriages of a Muslim man may be entered into with non-Muslim kitabi (mainly 
Christian and Jewish) women who, because they practise a monotheistic religion, 
do not have to convert to Islam. A Muslim woman may, however, only marry 
a Muslim man and only one at a time.55 While the Qur’an extols freedom of 
religion and emphasises non-compulsion as regards religious belief,56 a study by 
Toefy on divorce in the Muslim community in the Western Cape highlights that 
in reality ‘[t]he majority of converts [non-Muslim men and women who adopt 
Islam] are forced to become Muslims in order to marry their Muslim partners’.57 
For a Muslim woman or man to marry someone from a ‘non-revealed’ religion 
is deemed to be out of the question unless such person converts to Islam. If, 
for example, during the marriage of a Hindu couple, only the husband converts 
to Islam (wife non-Muslim and non-kitabi) or only the wife converts to Islam 
(husband non-Muslim), the marriage must be dissolved.58 

Apparently a change of religion (apostasy) by either a Muslim wife, kitabi wife 
or a Muslim husband automatically (and coercively) dissolves the marriage by 
operation of law.59 If, during the marriage of a non-Muslim couple, the husband 
alone converts from a revealed or monotheistic religion to Islam, the marriage 
can continue but this is not the case if it is the only wife who so converts to Islam. 
During a Muslim marriage, apostasy on the part of the Muslim husband dissolves 
the marriage because a Muslim woman cannot be married to a non-Muslim 
man.60 Since the marriage only becomes invalid after it has been concluded, this 
does not appear to be a case of annulment of the marriage. It is unclear whether 
a Muslim marriage is automatically dissolved if the wife converts from Islam to 
another monotheistic religion and in so doing becomes a kitabi wife, or whether 
this is merely a ground for divorce. As is indicated below,61 such apostasy of the 

54  See also Moosa Unveiling the Mind 32–6 where juristic views of apostasy in the context of 
interreligious marriages, including in a South African context, are detailed and where the human 
rights implications of interreligious marriages are referred to. See also paras 8 and 9.1 below. 
55  Moosa Unveiling the Mind 33.
56  Q.2:256 and Q.18:29.
57  Toefy Divorce in the Muslim Community 136. 
58  Ahmad Muslim Law of Divorce 526.
59  Ahmad Muslim Law of Divorce 25; Nasir Personal Status 134 and Status of Women 154.
60  Ahmad Muslim Law of Divorce 526. 
61  See paras 9.4 and 9.5 below.
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mother and such conversions usually have implications for the wife’s right to 
maintenance and care of the children. For a Muslim woman seeking to exit from 
a bad marriage, apostasy beckons as a liberating prospect of freedom and might 
therefore not necessarily be viewed in a bad light by her.62 

While the Muslim Marriages Bill recognises that ‘a Muslim marriage may be 
dissolved by a court on any ground permitted by Islamic law’ or ‘on any ground 
which is recognised as valid for the dissolution of marriages under Islamic law’,63 
and although it clearly spells out an extensive list of grounds in clause 1 under 
the definition of ‘Faskh’,64 the clause does not include all such grounds. Mindful 
of the constitutional and human rights implications for freedom of religion, the 
Bill shies away from dealing directly with interfaith marriages and therefore it 
is not surprising that, for example, apostasy (or conversion from Islam, which 
implicitly would also include the right to change one’s religion or belief   65), 
although interpreted to automatically terminate a Muslim marriage in some 
Muslim and non-Muslim countries (and not in others), is not mentioned as a 
ground for divorce in the Bill. This, however, does not mean that it will not be 
relevant as a ground for divorce once Muslim marriages are formally recognised. 

This much becomes evident from the abovementioned study on divorce by 
Toefy.66 

The Muslim Marriages Bill is not applicable to African customary marriages.67 

(d)  Changing of schools of law (talfiq) 

As far as talfiq is concerned, the provisions of the Muslim Marriages Bill are not 
restricted to any school of law other than by the fact that only the Sunni schools 
of law are taken into consideration. As is evident from Ryland v Edros,68 a case 
that is discussed below in this chapter,69 parties have in the past agreed that the 
judge apply the rules of divorce pertaining to one particular school, and it would 
make practical sense for parties to decide on and select only one of the four 
schools to apply to both of them for the purposes of regulating the consequences 
flowing from their marriage even though one or both of them may privately 
adopt a different school or no school at all. This equals ‘school shopping’! A 
Muslim is permitted to justifiably change from one school to another when 
doing so would provide a better solution to a legal matter. The preferred solution 
would obviously favour the party making the change and this could be regarded 

62  Mayer, AE Islam and Human Rights: Tradition and Politics 4 ed (Westview Press 2007) 171–2.
63  Clause 9(2), (5)(a) and (5)(d). See also para 5.4(b) below.
64  Clause 1.
65  See Moosa Human Rights and Gender Consequences 125–34 for a discussion of freedom of 
religion in the context of international human rights instruments. 
66  Toefy Divorce in the Muslim Community.
67  Clause 2(4)(c). On the dissolution of a customary marriage by divorce, see Chapter 7 above.
68  1997 (2) SA 690 (C).
69  See para 9.1 below.
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as opportunistic. However, the practice of following the opinion of a jurist of a 
school other than the one to which one subscribes, although allowed, is generally 
not encouraged. The Muslim Marriages Bill, through its incorporation of an 
already reformed Muslim personal law, has indirectly addressed this matter. As 
explained below in this chapter,70 this is especially evident in its treatment of the 
grounds for divorce and its provision of an extensive list of grounds for divorce 
which is not limited to any particular school but has been adopted for justifiable 
reasons. The practice of talfiq can therefore be utilised to overcome stringent 
laws of divorce because it makes it possible to provide the best interpretative 
solution based on the Qur’an and Sunna.71

4.2  General application

The Muslim Marriages Bill addresses the situation where parties marry in terms 
of Islamic law either prior to or after its commencement and where parties also 
enter into a civil marriage. 

Cognisant of the practical problems then (and still) faced72 by women upon 
the termination of their unregistered African customary marriages in cases where 
their husbands refused to register these marriages, the Bill, in seeking to directly 
redress past injustices of non-recognition, will by default apply to all Muslim 
marriages already in existence prior to its commencement, unless the parties 
jointly opt out of it.73 Ulama question the fairness of this position to the spouse 
who does not want to be bound by the Bill but would be because the other 
spouse wants it to apply to the marriage. The automatic application of the Bill to 
Muslim marriages will, however, make it easier for the courts to give effect to the 
consequences of the marriage both during its existence and upon its termination. 
While the lack of freedom of choice is understandably a matter of concern for 
ulama, it is submitted that this has less to do with being ‘forced’ or ‘coerced’ 
into applying the Bill to marriages and more to do with the fact that Muslim 
husbands will for the first time be held legally accountable for the consequences 
of their marriages. If parties do not want the Bill to apply to their marriage and 
choose to exclude the marriage from its ambit, the marriage is not invalidated, 
nor is it considered illegal, and the spouses are certainly not placed beyond having 
recourse to existing constitutional and common-law rights and protections.74 

More in alignment with freedom of choice, the Bill also places a clear 
responsibility on Muslims who wish to get married in terms of Islamic law, to 

70  See para 5.4(b) below.
71  See Moosa Unveiling the Mind 57, 70 and 75. For examples of how the various approaches are 
utilised to effect such a change as far as divorce is concerned, see Moosa ibid at 64–5.
72  Manyathi, N ‘Registration of Customary Marriages Still Creates Confusion’ May 2012 De Rebus 
24 at 24–5.
73  Clause 2(2).
74  Clause 2(3).
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regulate their marital affairs in accordance with a number of options available 
to them after the commencement of the Bill. The Bill will apply to Muslim 
marriages contracted after its enactment where parties elect to have it apply.75 In 
this case, women will at least be aware beforehand of what these choices entail 
should their marriages terminate through divorce. 

The Bill also makes provision for parties who have, in addition to a Muslim 
marriage, entered into a civil marriage whether before or after the commencement 
of the Bill. Currently, the Muslim marriage of spouses who are married both in 
terms of Islamic law and South African (‘civil’) law is valid in terms of Islamic 
law but the proprietary consequences of the marriage, for example, are regulated 
by South African law.76 As indicated above in this chapter,77 Muslims usually 
enter into a Muslim marriage and remain married only in terms of Islamic law. 
However, in some cases, they also thereafter enter into a civil marriage with each 
other to guarantee the validity of their relationship in terms of South African law. 
They usually do so for personal and professional reasons. The Bill allows spouses 
in such existing dual marriages an opportunity to elect to apply its provisions to 
the consequences of their existing civil marriage without affecting any vested 
proprietary rights arising from the civil marriage (whether in community of 
property or subject to the accrual system or complete separation of property).78 
Should both parties fail to exercise a choice within a specified time limit, the 
status quo remains; that is, South African law will apply to all the consequences of 
their marriage. This implies that South African law will also apply when spouses 
seek a secular dissolution of their secular marriage. However, as explained under 
the next heading, section 5A of the Divorce Act poses a fundamental problem 
in this regard. 

The Bill will not apply to a civil marriage concluded after its commencement.79 
After the commencement of the Bill, parties will also not be allowed to 
simultaneously enter into a legal Muslim marriage and a legal civil marriage, as is 
currently the case. Parties who elect to get married in terms of the Bill will not 
subsequently be allowed to enter into a civil marriage as well, and vice versa.

75  Clause 2(1).
76  For complications that currently arise in this regard, see Ismail v Ismail [2007] ZAECHC 3, 
8 February 2007, available at http://www.saflii.org/za/cases/ZAECHC/2007/3.html (accessed 23 
February 2014). In this case, the applicant was the second wife of the first respondent. The spouses 
later became estranged. Subsequently, the applicant received notice that their marriage had been 
unilaterally terminated by her husband through talaq. This was conveniently done during the time 
that the applicant was in the process of bringing an urgent application for an interim interdict 
prohibiting the sale of property belonging to the first and second respondent (first wife) in respect 
of which the applicant had an unregistered 99-year lease. The first and second respondents were the 
parties to a civil marriage.
77  See para 1 above.
78  Clause 2(4)(a).
79  Clause 2(4)(b).

Divorce_Law_BOOK.indb   295 2014/12/01   2:17 PM



296� The Law of Divorce and Dissolution of Life Partnerships in South Africa

(a) � Simultaneous civil and Muslim marriages and the current and proposed 
application of section 5A of the Divorce Act 70 of 1979  80 

Section 5A of the Divorce Act is only applicable to the divorce proceedings 
of spouses who have concluded both a civil and religious marriage. Jewish and 
Muslim religious authorities apparently collaborated in support of the insertion 
of section 5A into the Divorce Act.81 As the law stands, section 5A effectively 
provides that a court has a discretion to refuse to dissolve an existing civil marriage 
until a Muslim marriage between the same parties has also been irrevocably 
dissolved or unless a barrier to the wife’s remarriage has been removed. In the 
case of a Muslim marriage, it is submitted that this means that the idda that a 
Muslim wife must observe and during which she may not remarry, must have 
elapsed because the completion of the idda effectively finalises a revocable 
divorce. This interpretation is supported by the fact that the Muslim Marriages 
Bill not only confirms the current position as far as section 5A is concerned, 
but also specifically indicates, in its definition of idda,82 that a wife may not 
remarry during the idda period.83 The purpose behind section 5A is to avoid the 
desperate situation in which Muslim women often find themselves when their 
husbands, in whose hands lies the sole and unilateral power to religiously divorce 
them, unreasonably refuse to do so. Thus, the idea behind refusing a civil divorce 
is to avoid a situation where the continued existence of the Muslim marriage 
would effectively result in both a hanging Muslim marriage and a hanging 
civil divorce. The Bill confirms the current position by providing that when a 
spouse to an existing civil and Muslim marriage files for a civil divorce after 
the commencement of the Bill, the court may not dissolve the civil marriage 
by granting a decree of divorce until it is satisfied that the Muslim marriage has 
been dissolved.84 This will presumably also be the case even after the parties have 
elected that the Bill not apply to their Muslim or civil marriage.

Some academics and lawyers understandably argue that the object of section 5A  
is not to violate the constitutional right to equality, and that a limitation of the 
right to freedom of religion is justified because the purpose in both instances is 
to achieve substantive gender equality.85 One can also understand the purpose 
and rationale of section 5A and the proposed provision in the Bill, namely 
that finalisation of a religious divorce is ensured in cases where a husband may 
unreasonably and unjustifiably withhold a divorce from a wife, and the wife is 
spared from having to deal with the moral implications and social discomfort 

80  On s 5A, see also Chapter 2 above.
81  Keraan, Y personal communication April 2012. The personal communication from a senior 
ulama member of the MJC, Moulana Yusuf Keraan, is referred to with his permission. The insertion 
of s 5A was brought about by the Divorce Amendment Act 95 of 1996.
82  Clause 1.
83  See para 6.2(d) below for detail regarding idda.
84  Clause 13(1).
85  Heaton Family Law 122.
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and uncertainty associated with a hanging divorce (religiously married but civilly 
divorced). However, it is difficult to be convinced86 of the legal soundness and 
logic of section 5A, and even more so today, in the case where parties have 
elected the secular regulation of their marriage over that of recognition in terms 
of the Bill.

Given that a Muslim marriage contract merely requires the consent of both 
parties and (two) witnesses to ensure its validity, it would have made more 
practical sense if the Bill had simply deemed the secular divorce of a couple who 
married in terms of both civil and Islamic law and who got divorced in terms of 
the Bill after having elected that its provisions apply to their religious marriage, 
to be effective automatically (with due regard to its proprietary consequences), 
and vice versa. Thus, if a Muslim couple elected not to have their existing Islamic 
marriage regulated by the Bill and instead opted to continue to have their civil 
marriage regulated by South African law, and then wished to divorce each 
other, the Bill could have streamlined and simplified matters considerably had 
it provided that on the granting of a civil divorce by a secular court (the one 
and same court which, with recognition, will have jurisdiction in the case of a 
Muslim judicial divorce (faskh)), the Islamic marriage would be automatically 
dissolved by faskh as well. In so doing, two birds would have been killed with 
one stone. Why should the couple be ‘forced’ to have to make the provisions of 
the Bill apply to their divorce and undergo further inconvenience when they 
have both elected the secular route? Transposing the same scenario into the 
current position where Muslim marriages are as yet unrecognised, the same logic 
should have applied to a couple seeking a civil divorce in a secular court. Instead 
of such court denying the couple a civil divorce until they first get divorced 
religiously (when the Muslim marriage itself is not as yet formally recognised, 
thus effectively putting the ‘cart before the horse’!),87 the civil divorce should 
be granted and at the same time the religious marriage should automatically 
be deemed to be dissolved by judicial divorce (faskh). This form of divorce is 
available to both parties independently of the cooperation of the other. In this 
way the absence of any intention (for example, for fraudulent reasons) other 
than a serious intention to dissolve the marriages is assured. Furthermore, while 
the court may refuse to grant the civil divorce until a Muslim divorce has been 
granted, section 5A does not authorise the court to compel a husband to divorce 
his wife or even to penalise him if he unreasonably fails to cooperate with her in 
this regard. She may have difficulty in obtaining a talaq from her husband or even 
a faskh from a religious tribunal whose ulama may prefer instead to reconcile the 
parties or, based on their conservative interpretation of the grounds for divorce, 
may not believe that the marriage has sufficiently or irretrievably broken down 
to justify its termination. The support by the Muslim religious tribunals for the 

86  See Moosa, N ‘Muslim Divorce and the 1999 Divorce Amendment Act: The Cart before the 
Horse?’ October 1999 De Rebus 32 at 32–7.
87  See Moosa op cit note 86 at 32–7 for a detailed discussion in this regard.
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amendment of the Divorce Act by the insertion of section 5A may therefore 
have been selfishly motivated. 

5  FORMS (METHODS) OF DIVORCE

5.1  Divorce by the husband 

Dissolution of the marriage by the husband can occur in three forms: talaq 
(repudiation); ila (vow of continence); and zihar (injurious assimilation).88 The 
focus is placed on talaq because the latter two forms of dissolution, although 
described by classical jurists and regulated in the Qur’an, are considered to have 
little practical relevance today and are not even mentioned in the Muslim Marriages 
Bill. However, they remain valid forms of divorce and are applied in several Muslim 
countries;89 therefore they need some elaboration. Although already in existence 
in pre-Islamic Arabia, with the advent of Islam, ila and zihar were regulated in the 
Qur’an and underwent some reform. This was also the case with the mutual form 
of divorce called li’an (mutual imprecation), which is also not entirely obsolete.90 

(a)  Ila91

Ila refers to a husband making an oath of sexual abstinence of his wife for four or 
more months. In this case, we have a hanging or limping marriage. The husband 
may withdraw the oath (revoke the divorce) and resume the marriage. He may 
also opt to uphold his oath and in this way give effect to the divorce. The Hanafis 
maintain that after four months have elapsed, the divorce amounts to one 
irrevocable pronouncement of divorce. The three other schools (Maliki, Shafi’i 
and Hanbali) make the separation subject to the husband actually pronouncing 
the divorce or to the wife applying to court for the divorce, after which it is 
considered to be a revocable divorce.92 

(b)  Zihar 

Zihar refers to a husband comparing his wife in a derogatory manner to a female 
relative within a prohibited degree, for example, (‘the back of’) his mother. This 
form of divorce can be withdrawn by the husband against the performance of 
a specified and particularly heavy expiation. As a penalty he must either pay 
the price of freeing a slave or fast for two months in succession93 or feed 60 

88  Nasir Personal Status 106.
89  For examples of the use of ila and zihar, see Nasir Status of Women 118–19. 
90  See para 5.3(a) below.
91  Q.2:226–7.
92  Nasir Personal Status 114 and Status of Women 119; Pearl & Menski Muslim Family Law 282–3. 
See paras 5.4 and 5.4(a) below for details on the revocability of a judicial divorce. 
93  This is double the obligatory one month of fasting during the holy month of Ramadaan (ninth 
month in the Islamic lunar calendar).
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poor people before he may resume the marriage by, for example, having sexual 
relations with his wife.94 

(c)  The divisions and subdivisions of talaq 

A talaq, besides being one of several forms of divorce, may itself also be effected in 
one of a number of forms, some being more meritorious than others. The forms of 
talaq are generally grouped into two methods and are followed by Sunni Muslims. 
One method is recommended by the primary sources and is known as talaq al-
Sunna (divorce according to the rules laid down in the traditions of Muhammad). 
The second and least meritorious method (divorce in its worst form) is known 
as the talaq al-bid’a (innovated divorce not according to the rules laid down by 
Prophetic tradition). This talaq is ‘sinful’ or ‘irregular’ but is nonetheless deemed 
to be valid. As is explained below, the reason for this negative labelling is that 
during the time of the Prophet and for some time thereafter, there was no practice 
of pronouncing three divorces or repudiations in one sitting; even if they were 
so pronounced, they were treated as one (revocable (raji’i)) divorce. The rules 
were later altered for historical reasons and, unfortunately for women, this form 
of talaq continues to date to remain an acceptable form of repudiation despite the 
provisions in the primary sources to the contrary. As also indicated in its definition 
of talaq, the Muslim Marriages Bill recognises both the above methods of talaq.95

(i)  Talaq al-Sunna 
This form of talaq is further divided into two kinds: talaq al-ahsan (‘most proper’ 
or ‘better mode’) and talaq al-hasan (‘proper’ or ‘good mode’). The latter is 
essentially a variation of the former. Both are approved methods of repudiation, 
accepted by all schools, and both forms allow for revocation. 

The ahsan mode is deemed better because the process of divorce is slow and 
cautious but not unduly so. It essentially amounts to a single pronouncement of 
talaq by a husband during a period when the wife is not menstruating. This starts 
the idda. He then abstains from sexual intercourse for the duration of the wife’s idda 
(usually three months). He can revoke the divorce by changing his mind at any point 
during this period and resuming the marriage. Once the idda has been concluded, 
the marriage terminates (the divorce becomes irrevocable). However, even if the 
divorce is final, the ahsan mode (assuming one pronouncement) allows the spouses 
to remarry each other since it amounts to a minor (sughra) irrevocable divorce. 

In the hasan96 mode, the husband utters three separate pronouncements of 
divorce in three consecutive periods between — not during — menstruations and 
abstains from sexual intercourse. This form of talaq is also revocable until the third 

94  Q.58:1–4. See Nasir Status of Women 3 and 113–14.
95  See the definitions of ‘Tal q’, ‘irrevocable Tal q’ and ‘revocable Tal q’ in cl 1 of the Muslim 
Marriages Bill. 
96  See Nasir Status of Women 126 for more detail. See Ahmad Muslim Law of Divorce 65 for the 
different views of jurists in this regard. 
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pronouncement. The final pronouncement ends the marriage irrevocably and the wife 
has thereafter to observe an additional three months of idda before she is completely 
free.97 This is a major (kubra) irrevocable divorce and therefore the couple may not 
remarry each other unless the wife undergoes an intervening marriage (halala). 

(ii)  Talaq al-bid’a 
This form of talaq is not as recommended and has long been subject to much 
controversy. The talaq al-bid’a is commonly known as the three-in-one, triple, 
or instant divorce (although it can also be instituted as a single divorce followed 
by an indication of finality). On its pronouncement, the marriage is dissolved 
immediately, irrevocably and in one sitting. It therefore disregards any attempts 
at reconciliation either through the idda or through mediation.98 While it is 
‘sinful’ or ‘irregular’, it is nonetheless valid.99

This form of talaq is also of two kinds as regards time and number. In the first 
form, the husband pronounces three divorces at once (in one sitting) or at short 
intervals within one tuhr (period when wife is not menstruating). The wife then 
immediately starts observing her idda after she has already been irrevocably divorced. 
In this case, should the couple wish to remarry each other, the woman would first 
have to undergo an intervening marriage. In the second form, the husband utters 
a single pronouncement of divorce and makes it clear that the divorce is final and 
therefore immediately irrevocable.100 However, if he pronounces the divorce while 
the wife is menstruating, the divorce is still revocable.101 

In the case of the talaq al-bid’a, it is not uncommon for a husband to regret his 
decision, especially when made in a state of anger or jest, and for couples to continue 
to have sexual relations with each other as if the divorce had not happened. However, 
in this case the husband has divorced his wife and therefore both he (assuming he 
has no other wives) and she are now unmarried persons. Therefore their sexual 
relationship cannot be labelled adultery (zina), which is sexual intercourse between 
a married person and someone other than his or her spouse. Any children conceived 
during this period are regarded as born of unmarried parents. It is also possible for 
the husband to deny having divorced his wife, and without witnesses to prove the 
contrary this leaves the wife faced with a moral dilemma. It is not surprising then 
that zina laws are often linked to inequitable divorce laws.102

The talaq al-bid’a was condemned by Prophet Muhammad and, after his death, 

97  Tucker, J Women, Family, and Gender in Islamic Law (Cambridge University Press 2008) 86–7.
98  On mediation, see further paras 6.2(c) and 7 below in this chapter and Chapter 13 below.
99  Nasir Status of Women 126.
100  Ibid.
101  Pearl & Menski Muslim Family Law 281. See also para 6.2(e) below with regard to the timing 
of talaq.
102  Mir-Hosseini, Z & Hamzi´c, V Control and Sexuality: The Revival of Zina Laws in Muslim Contexts 
(Women Living Under Muslim Laws (WLUML) 2010) 3. On the position if the husband fails to 
inform his wife of the divorce but continues to have sexual relations with her, see also the text 
accompanying note 335. See further para 5.1(c)(ii) above and para 6.1 below.
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by the first caliph103 of Islam, Abu Bakr, and, for the first two years of his reign, 
also by the second caliph, Umar. They all considered three pronouncements of 
divorce in one sitting as amounting to or counting as only one or a single or first 
pronouncement and therefore revocable, like the second pronouncement but 
unlike the third pronouncement which would make the divorce irrevocable (and 
require a former wife to undergo an intervening marriage should the husband 
wish to remarry her). In fact, the Prophet, on being informed that a man (also 
named Umar) had so divorced his wife, and while she was menstruating as well, 
‘told him he had acted wrongly and advised him to cancel the divorce by raj’ah 
(cancellation) and then proceed in the proper manner if he still persisted in 
his desire to divorce the wife’.104 However, talaq al-bid’a was apparently later 
validated by Umar himself as an irrevocable divorce.105 Umar ‘decreed that one 
declaration of repudiation associated with the number three should count as 
three pronouncements and render repudiation irrevocable’.106 Umar’s validation 
was intended to serve as a punitive measure imposed on Muslim men, who, 
being impatient to remarry, took divorce lightly. It was also intended to protect 
women from insult — not only the women to whom the men were married 
but upon whom they pronounced a revocable divorce with the actual intention 
of taking the women back, but also the women for whom, because the men 
wished to marry them, the men had divorced their wives in the first place.107 It 
is unfortunate, however, that something which was intended to serve a socio-
historical need during times when extraordinary conditions prevailed, later came 
to be regarded as an integral part of Islamic law. 

While it is difficult to reconcile notions of ‘impermissible’ and ‘valid’ (also 
reflective of extreme differences in interpretation), Imam Shafi’i was the only one 
of the four jurists who categorically approved of the permissibility and therefore 

103  After the death of the Prophet legal decisions were given by four men (caliphs or representatives) 
who were amongst his closest Companions. They were, in order of ‘succession’, Abu Bakr, Umar, 
Uthman and Ali. The Caliphate dates from 632–661 AD: see Moosa Unveiling the Mind 48–9 and 
51.
104  Ahmad Muslim Law of Divorce 67–8. At 88, Ahmad mentions two other Prophetic traditions to 
the effect that mere repetitions of the pronouncements simply, for example, to emphasise them, but 
without the necessary intent, do not amount to a final divorce. 
105  Ahmad Muslim Law of Divorce 86–7; Nasir Personal Status 111. 
106  Nasir Personal Status 111. 
107  Engineer op cit note 46 at 149–50 explains the apparent rationale behind Umar’s decision 
to enforce the triple talaq as an irrevocable divorce as follows: During wars of conquest many 
beautiful women were captured from surrounding areas and brought to Medina. While Arab men 
wanted to marry these women, the latter did not want to be regarded as co-wives in a polygynous 
marriage and often made it a condition that men divorce their existing wives thrice (irrevocably). 
Knowing that the primary sources (Prophet and the Qur’an) treated three pronouncements of 
divorce in one sitting as one divorce (and therefore revocable), these men would outsmart the 
foreign women (who were unaware of this) by pronouncing the divorce thrice and then later take 
back their ‘former’ wives. Needless to say, this gave rise to many disputes. See further the discussion 
of revocable and irrevocable divorces in para 6.2(a) below. 
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the legitimacy or effectiveness of the instant divorce. The others108 were of the 
opinion that this form of divorce was impermissible. Imam Hanbal later changed 
his mind and considered such a divorce invalid. This, surprisingly, is also the view 
endorsed by Ibn Taymiyyah, a jurist of the fourteenth century, who was well-known 
for his very conservative views. Imams Abu Hanifa and Malik considered the triple 
divorce valid and effective, albeit impermissible, because divorce was pronounced 
thrice, thus making it irrevocable.109 Similar to the differences of opinion among the 
various schools, the Hanafi and Shafi’i ulama (who constitute the regional religious 
tribunals) in South Africa also hold different views in this regard. Interestingly, some 
even deviate from the view of their own school and align themselves with the Sunna 
in order to provide a more humane outcome for spouses wishing to reconcile.110 This 
favourable option has resulted in some forum shopping occurring from one region 
where such divorces are deemed to be irrevocably effective to another where they 
may be deemed to be revocable. This is an issue that has thus far been avoided by 
judges in South African courts because of the non-recognition of Muslim marriages; 
however, upon recognition, judges will definitely have to concern themselves with 
the issue and even address it in the future. 

The fact that the primary sources of Islam frown upon this form of divorce 
and most countries have either banned or regulated its use does not mean that 
it is no longer applicable. It is still practised by the common man and recognised 
by certain religious authorities as a valid Shari’a form of divorce, and is often 
exercised to the detriment of Muslim women. As already indicated, it is set to 
become part of the proposed legislation in this regard in South Africa.

5.2  Divorce by the wife
(a)  Talaq al-tafwid

A husband may delegate the power to pronounce the talaq to another male (as 
agent or third party). This man then has the power to divorce the husband’s 
wife on the husband’s behalf. He can also delegate this power to his wife and 
in this way she acquires the ability to choose to divorce her husband. It can, 
however, be questioned whether the husband’s delegation of his right to his wife 
is really a delegation. It seems to be an agreement between the parties that on 
the happening of some event (such as the husband taking another wife), the wife 
is entitled to divorce her husband — divorce by mutual agreement subject to 
a suspensive condition. Nonetheless, the Hanafi school, for example, permits a 
wife to stipulate in her marriage contract that her husband shall not take another 
wife, and she may in this way retain for herself the (delegated) right to terminate 
the marriage on her own should he take another wife. The talaq al-tafwid or 

108  Imams Abu Hanifa, Malik and Hanbal.
109  Engineer op cit note 46 at 147–9. See also Ahmad Muslim Law of Divorce 70–1.
110  This was gleaned from an electronic copy of a fatwa (ruling or legal opinion) supplied by the 
MJC Fatwa Committee in April 2012. 
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delegated (right of) divorce is therefore typically a female-instigated divorce. It is 
an example of a conditional or suspended divorce.111 The same right to divorce 
that her husband has is given to the wife either as a condition in the contract of 
marriage at the time of the marriage or at a later stage during the marriage. It can 
be likened to a wife pre-empting an emergency exit strategy for a marriage that is 
only at its beginning or which may only later become problematic. The wife has 
to stipulate that she be granted the power in the contract and the husband has 
to agree. If the husband, on his own initiative, should stipulate the wife’s right to 
effect her divorce, the condition would be void.112 

In some Muslim countries where provision is made for this type of divorce, it 
may be conditional or suspended (exercised by the wife only upon the occurrence 
of a specific event, for example, when the husband takes a second wife)113 or 
unconditional (the wife may utilise it immediately with irrevocable effect or 
whenever she wants to). It appears that the schools of law are not clear on the 
question of the revocability of such a divorce and on the issue of whether it is the 
wife or the husband who has the power to revoke the divorce. Malikis and Shafi’is 
rule that the husband cannot retract such a right once ‘ceded’ (granted).114 

This form of divorce, although under-utilised for lack of awareness, is a very 
effective tool (more so than the khul’)115 at the disposal of a wife trapped in an 
unhappy marriage. It serves to partly redress the power imbalance in a marriage. 
Without depriving the husband of his inalienable right to talaq, it allows the wife 
to irrevocably terminate her marriage in order to obtain her freedom expeditiously 
and without the intervention of any court and, furthermore, without having to 
relinquish her right to claim the full dower (mahr). Support for it is found in 
both the Qur’an116 and Sunna.117

Divorce on the wife’s initiative has, without good reason, been portrayed as 
being not particularly difficult. While knowledge on the part of women of the 
various forms of divorce at their disposal can certainly be used to their advantage, 
practical realities indicate otherwise. The delegated divorce is under-utilised. 
Many Muslims, especially women, are unaware, for example, that Islamic law 

111  Pearl & Menski Muslim Family Law 283. A conditional divorce is also referred to as ‘ta’liq’ or 
‘taklik’: WLUML Knowing Our Rights 12. 
112  Nasir Personal Status 108. Apart from briefly alluding to it when dealing with the conditional 
divorce, the author pays surprisingly little attention to the delegated divorce in his chapter dealing 
with divorce. This is also the case in his latest book dealing specifically with the status of Muslim 
women: Nasir Status of Women 117–18 and 123.
113  The suspended divorce will automatically be activated by the husband’s second marriage: Moosa 
Unveiling the Mind 65. 
114  Toffar Administration of Islamic Law of Marriage and Divorce 149–50. See also WLUML Knowing 
Our Rights 267–8.
115  On the khul’, see para 5.3(b) below. 
116  Q.33:28.
117  Rahman, TA Code of Muslim Personal Law vol I (Islamic Publishers 1978) 340; Ahmad Muslim 
Law of Divorce 184–5.
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allows women to include a protective stipulation against polygyny in their 
marriage contracts, which would entitle them to divorce their husband if he 
breached the stipulation. Even though the delegated divorce is seen as being 
an especially favourable option for wives and is recognised and regulated in the 
Muslim Marriages Bill,118 the use of stipulations is not popular in South Africa 
in Muslim marriage contracts. Apparently, of the 295 Muslim women in the 
Western Cape who participated in a recent study about their marriages and who 
also reported having marriage contracts, none had negotiated stipulated clauses 
for themselves which would have allowed them to divorce their husbands if the 
latter, for example, were to subsequently enter into a polygynous marriage.119 
Furthermore, in some countries where a provision to this effect is automatically 
incorporated in the marriage contract to make it easier for the wife, it is not 
uncommon for this particular clause to be deleted to the detriment of the wife. 
Given that romantic notions usually play a bigger role than practical contractual 
considerations (especially pertaining to divorce) at the inception of a marriage, it 
is not unreasonable for women to think that the incorporation of such stipulations 
might be deemed to signal lack of trust and to be in bad taste. This is especially 
true when the intention is to create new family ties. It should therefore not be 
surprising if women themselves do not want to include such stipulations in their 
contracts. 

5.3  Divorce by mutual consent or agreement of spouses

Divorce by mutual consent includes li’an (mutual imprecation or ‘cursing’), 
khul’120 and mubara’a (mutual discharge). 

(a)  Li’an 

Li’an occurs where a husband, in the absence of witnesses, accuses his wife of 
having committed adultery and that a child born of her is not his, and attests 
to this under oath, and she, in turn, also under oath, testifies that he is lying.121 
Although rarely used and not even mentioned in the Muslim Marriages Bill, 
li’an is not entirely obsolete in the Muslim world.122 In fact, marital infidelity is 

118  See the text accompanying note 177.
119  Moosa, N ‘Polygynous Muslim Marriages in South Africa: Their Potential Impact on the 
Incidence of HIV/AIDS’ (2009) 12 PELJ 65 at 68 and 80. See also Shaikh, S, Hoel, N & Kagee, A 
Submission. The Research Report South African Muslim Women: Sexuality, Marriage and Reproductive 
Choices unpublished paper submitted to the Minister of Justice and Constitutional Development 
(2011) 14. 
120  ‘Khul’’ literally means ‘to take off one’s dress’ and refers to a metaphoric description of the 
spouses serving as garments for one another: Q.2:187. 
121  Q.24:6–10. 
122  In Pakistan, such a false accusation by the husband provides a wife with the right to sue him and 
obtain a judicial divorce: Nasir Status of Women 119. See the text accompanying note 90 and para 
5.3 for more detail on li’an as a form of divorce.
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reportedly on the increase in the Western Cape and Muslim wives are, by their 
own admission, not exempt from committing adultery.123 Committing adultery 
may also be a cause of the irretrievable breakdown of a civil marriage in terms 
of South African law.124 A judicial divorce (faskh) can probably be sought by the 
wife on the basis of her husband’s marital infidelity under the ground of divorce 
which encompasses the irretrievable breakdown of the (trust in the) marriage 
which is dealt with under ‘shiqaq’ in the Bill.125 

(b)  Khul’

While there are variations of definition in the four schools of law, divorce by khul’ 
refers to the desire by the wife alone not to continue with an often unhappy 
marriage, regardless of how minor the issue or reason might be or whose fault it 
is. It is concluded by an offer of compensation (usually monetary or ‘property or 
other permissible consideration’126) from the wife and acceptance of the offer by 
the husband. The wife is required to make a financial sacrifice in order to leave 
the marriage and the husband ought not to unreasonably refuse the amount 
of compensation offered. This compensation, often likened to a ransom where 
the wife buys her way out of the marriage, is intended to serve as a worthwhile 
incentive by the wife in an unhappy marriage to persuade her husband to agree 
to, rather than refuse, the divorce. Grounds or reasons cited by the primary 
sources of law to secure such a divorce range from one extreme to another and 
include the wife ‘fearing cruelty and desertion’127 on the part of the husband; the 
wife simply being ‘disinclined’ towards her husband, to ‘disliking’,128 and even 
‘hating’129 him; and the wife and/or husband ‘fearing’ that they might become 
unfaithful to each other and commit adultery if they remained married to each 
other.130 The wife seeks release from the marriage or ‘rids’ herself of a cruel or 

123  Adultery has been cited in an early (2001) study as the primary reason for women requesting a 
divorce at two Western Cape-based religious tribunals: Toefy Divorce in the Muslim Community 103. 
That marital infidelity is on the increase among Muslim husbands (and to a lesser extent wives) in 
the Western Cape is borne out by the findings of a recent study by Shaikh, S, Hoel, N, & Kagee, A 
‘Research Report South African Muslim Women: Sexuality, Marriage and Reproductive Choices’ 
(2011) 31 Journal for Islamic Studies 96 at 114. 
124  Skelton & Carnelley (eds) Family Law 123–4.
125  On shiqaq, see para 5.4(b) below.
126  See the definition of ‘Khula’’ (as khul’ is referred to) in cl 1 of the Muslim Marriages Bill.
127  See Q.4:128.
128  Her ‘disliking’ of her husband led to a divorce between the Prophet’s cousin Zainab and his 
adopted son Zaid: Moosa Unveiling the Mind 38n32.
129  Based on a reported hadith of the Prophet Muhammad cited by Doi Shari’ah 193.
130  Based on a reported hadith of the Prophet Muhammad cited by Doi Shari’ah 194. The phrase 
in the hadith to the effect that ‘something might happen to the wife contrary to Islam’ is similar 
to the phrase found in the Qur’an where ‘both spouses fear that they would be unable to keep 
the limits ordained by God’: Q.2:229. The latter phrase has variously been interpreted to mean 
that the spouses would be unable to deal with each other on a fair basis (Nasir Status of Women 
129) and also to refer to extra-marital relations (Pearl & Menski Muslim Family Law 284). The 
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undesirable husband by compensating him. The parties mutually agree that the 
husband foregoes his right to divorce for certain compensation paid by the wife 
to him. The husband still has to pronounce the talaq and the wife usually has to 
return part or all of her dower in exchange for the divorce.131 It could, for that 
matter, also mean that the wife forego any outstanding or deferred dower or be 
expected to pay a further financial consideration in addition to returning the 
dower. It appears that a husband may, in exchange for his consent to the divorce, 
also strike himself a good bargain by requiring the wife to forego maintenance 
payments due to their children (or to her for services rendered, like breastfeeding 
the children) during their period of care with her132 — which effectively means 
that she takes care of the children (and herself during this time) at her own 
expense.133 In comparison to the delegated divorce and even the talaq, this form 
of divorce requires women to have the financial capacity to literally buy their 
freedom. In most cases, couples are not in an equal bargaining position. With 
talaq a wife would at least be entitled to dower and maintenance during idda.134 
Although subject to debate, apparently neither party may change their mind and 
the khul’ divorce is deemed irrevocable in most Muslim countries.135 

Khul’ and li’an are deemed to be both extra-judicial and judicial forms of 
divorce. Whilst technically an extra-judicial divorce, since 2000 in most countries 
a women has had to access khul’ through the courts,136 in which case legislation 
grants the right to a court to declare the marriage to be dissolved. This means 
that some of the grounds for khul’ (for example, cruelty and desertion) overlap 
with those of judicial divorce, which can lead to some confusion. 

(c)  Mubara’a 

In this case, the desire to not continue with the marriage is mutual and existing 
rights are deemed to be mutually waived.137 This form of divorce ought therefore 
not to involve any payment of compensation to the husband by the wife. The 

latter interpretation of this much-used phrase, which deems the mere consideration of becoming 
unfaithful as a threat to the stability of the marriage, is preferred.
131  Q.2:229. This verse, while it also pertains to khul’, does not specify a precise form of compensation. 
Ali op cit note 2 at 91n258 in his commentary to his translation that ‘she give something for her 
freedom’ is of the opinion that ‘it is permissible to give some material consideration to the husband, 
but the need and equity of this should be submitted to the judgment of impartial judges …’. The 
amount can be determined by a court.
132  See paras 9.4(b) and 9.5 below. 
133  Doi Shari’ah 97; Nasir Status of Women 131.
134  See paras 9.3(b) and 9.4(a) below.
135  WLUML Knowing Our Rights 276.
136  For examples, see WLUML Knowing Our Rights 273 and 279; Welchman, L Women and Muslim 
Family Laws in Arab States: A Comprehensive Overview of Textual Development and Democracy 
(Amsterdam University Press 2007) 112 and 116. See also Doi Shari’ah 193. Since Muslim women 
also campaigned for the inclusion of khul’, it is regulated in the Muslim Marriages Bill: see para 8 
below.
137  Doi Shari’ah 193.
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husband is also exempted from having to pay outstanding dower and so forth 
to the wife. It does however appear in practice that a wife often has difficulty 
in securing her husband’s consent. Given that he can always exercise his right 
of talaq, he may withhold his consent and pretend that he is still interested in 
saving the marriage in order to save money. The wife therefore often makes some 
payment of compensation to the husband and even foregoes entitlements due to 
her in order to secure her husband’s consent.138 If the husband is the one who 
makes the initial offer of a mutually agreed divorce, he may not take back his 
offer before the wife has given him an answer. If the wife accepts the offer, the 
divorce is effective immediately. However, if the wife initiates this process, she 
may take back her offer at any time prior to its acceptance by her husband.139 
Even though the couple mutually agree to divorce, the husband is still expected 
to pronounce the talaq. 

Given the undue attention given to talaq as the first form of divorce and its 
contentious nature, mubara’a, where the parties mutually consent to divorce 
each other without having to (publicly as is often the case in secular law) 
establish fault on the part of either party, is less contentious and is to be 
welcomed in modern times. This is especially so since it also allows spouses 
(assuming they are in an equal bargaining position) to negotiate the conditions 
and financial effects of their divorce themselves.140 However, for a Muslim 
husband this type of divorce also has a certain stigma attached to it in that his 
honour or reputation might be tarnished by it, and this might explain why it 
is rarely used.

5.4  Divorce by judicial process (tafriq) 

While Islam does not deem the presence of a judge to be essential either at the 
time of the solemnisation of a marriage contract or at its dissolution, Islamic 
law does recognise divorce by the intervention of a court or judicial body to 
bring some legal finalisation to the process. In the context that it is used in 
this chapter, a court or judicial body also includes a religious tribunal. In most 
Muslim countries, there is a formal twofold administration of justice where 
jurisdiction is vested either in a secular or in a Shari’a (Islamic) court. Shari’a 
courts, constituted by religious judges (quda, singular qadi), are usually solely 
responsible for adjudicating Muslim personal law issues. 

While a suit for a judicial order of separation (tafriq) can be brought by either 
the husband or the wife on various grounds, juristic opinions on the application 
of some of the grounds for an order of divorce vary. This subjects tafriq to some 
controversy and confusion. Nasir highlights that the process itself also appears 
to vary from country to country: in some Muslim countries, a ‘divorce can only 

138  Pearl & Menski Muslim Family Law 284–5.
139  Pearl & Menski Muslim Family Law 284.
140  WLUML Knowing Our Rights 246 and 251.
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be effected before a court and by order of the judge’, in other countries a certain 
form of divorce ‘only becomes effective from the time of its being recorded with 
the local court of jurisdiction, even if it were not heard before a judge’, while in 
yet another country, ‘every divorce, or revocation of divorce, before it is actually 
effected, shall be registered with the prescribed authority’.141 It appears therefore 
that the intention behind the judicial process is to provide legal certainty as 
regards the divorce in terms of the law of the country concerned, especially in 
cases where the divorce may only have Islamic law status. 

Above,142 several modes of divorce, such as talaq by the husband (in terms of 
all four main schools), khul’, li’an and ila are set out. It is not uncommon for these, 
usually non-judicial forms of divorce, to be treated as judicial divorces in certain 
countries. It is therefore important in the case of talaq to distinguish between talaq 
per se (when the husband chooses to end the marriage) and its usage as part of 
the term ‘tafriq’. As I understand it, tafriq refers to the divorce occurring through 
a judicial process and takes the form of a judicial order. The judicial order may 
either be a judicial talaq (only in terms of the Maliki school) or a judicial faskh 
(in terms of all four schools). While the consequences of a judicial talaq would be 
the same as the consequences of a talaq by the husband, the consequences of the 
faskh would be those pertaining to a faskh. For example, while a judicial talaq may, 
depending on the ground relied on, be either revocable or irrevocable in effect, a 
faskh is always irrevocable in effect regardless of the ground relied on. A divorce 
may also be revocable when the form relates to ila. In the case of li’an (mutual 
imprecation), it is usually the husband who brings the application (although the 
wife is not necessarily precluded from doing so), but it is the court that grants 
an irrevocable dissolution ‘for life’. This means that the spouses, during their 
lifetime, are never able to marry each other again.143 While the Hanafi school, 
for example, treats the khul’ as a faskh and not as a talaq, it is indicated below144  

141  Nasir Status of Women 134. See also the text accompanying note 185. Nasir Personal Status 106 
and 119 uses the more modern Arabic term ‘tafriq’ (literally ‘separation’) to denote dissolution of 
a marriage by the court. Although he initially does not give the Arabic equivalent, Rahman op cit 
note 117 at 645n31 does so indirectly when he looks at the word ‘separation’ in the context of 
non-maintenance (in Syrian law), which he says is a separation (tafriq) by a judge and equivalent to 
a revocable divorce. Judicial dissolution of marriage is deemed to have its basis in Q.4:35 and the 
Sunna of Muhammad: see note 149 below.
142  See para 5 above.
143  The Prophet Muhammad’s termination of such a marriage apparently set the precedent for the 
Hanafi rule that a qadi must intervene: Pearl & Menski Muslim Family Law 285. This is important 
because it means that, in terms of the Hanafi school of law, if the qadi did not execute the divorce 
as required, spouses would still be able to inherit from one another when one of them subsequently 
died, even if the li’an was performed. However, this is not the case in terms of the other schools: 
see Nasir Personal Status 118. See paras 5.1, 5.1(a) and 5.3(a) above for earlier references to ila and 
li’an as forms of divorce and the text accompanying notes 136 and 145 for references to khul’ and 
li’an as judicial divorces.
144  See para 8 below.
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that the Muslim Marriages Bill deals with khul’ as an extra-judicial form of 
divorce and with faskh as the only judicial form of divorce.145 

(a)  Tafriq: Judicial talaq or judicial faskh

Depending on the school of law and ground of divorce relied on, the judicial 
talaq and faskh indicate two different routes to separation through the judicial 
process. As indicated above,146 the consequences of a judicial talaq differ from 
those of a faskh — in the case of a judicial talaq the separation is either revocable 
(which means that the marriage contract, although weakened, remains intact 
for a certain period) or irrevocable, while in the case of a faskh the separation is 
always irrevocable. When a court intervenes to effect the dissolution of a marriage 
through a faskh it does so independently of the husband’s talaq. However, when 
a judicial talaq is issued, the process ‘mixes’ with the talaq process and the 
consequences are those of a talaq. 

While, according to most schools of law, the talaq is usually only issued by a 
husband, the Maliki school also makes provision for a judicial talaq that, depending 
on the ground relied on by the judge to issue it, may be either revocable or 
irrevocable. For example, while both the Shafi’i and Maliki schools of law provide 
for a tafriq based on the ground of non-maintenance,147 the Shafi’i (and Hanbali) 
school provides for a judicial faskh on this ground, while the Maliki school provides 
for a judicial talaq on this ground. According to the Maliki school, the type of 
judicial talaq that would be issued in this instance would be a single, revocable 
talaq. The consequences of a judicial talaq in terms of the Maliki school would 
be that the husband can revoke the talaq during the wife’s idda if he can prove, 
upon subsequent application to the court, that his financial circumstances have in 
the meantime improved to the extent that he can now maintain his wife; in other 
words that the only reason for the wife requesting the talaq no longer exists. The 
spouses may reconcile with each other because the judicial talaq constitutes only 
one of the three talaqs belonging to the husband. The same would apply after a 
second pronouncement but not after a third, because the talaq would then become 
irrevocable (final or completed). The husband’s number of pronouncements of 
divorce decreases from three to two (if it was the first divorce) or from two to one 
if it was a second one. A revocable talaq therefore does not require an intervening 
marriage (halala) by the wife with another man, and so forth. However, a halala 
would be needed after a third talaq has been pronounced. In terms of the Shafi’i 
school, the consequences of the (irrevocable) judicial faskh would be that the 
husband does not have the right to revoke the faskh during the idda. However, 

145  On judicial divorce in general, see Juzairee, A Al-Fiqh Alaa Al-Mathaahib Al-Arba’ah [Jurisprudence 
According to the Four Schools of Thought] vol 4 (Darul Fajr Lil Turaath 2000) 381; Subae, M Sharh 
Al-Qanun Al-Akhwal Al-Shakhsiyah [Explanation of the Code of Muslim Personal Law] vol 1 (Darul 
Waraq 2000) 231n1; Zuhaylie, W Al-Fiqhul Islaam Wa Adillatuhoo [Jurisprudence of Islam and its 
Proofs] vol 7 (Darul Fikr 1989) 347–56.
146  See para 5.4 above.
147  See para 5.4(b) below.
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since the faskh (where the word ‘talaq’ is not used) does not constitute one of the 
three pronouncements of divorce belonging to the husband, the spouses may also 
remarry one another without the need for a halala. The Maliki school is also the 
only school (of the four) to have made allowance for the irretrievable breakdown 
of the marriage (shiqaq) as a ground of divorce, and in this instance an irrevocable 
judicial talaq will be issued.148 

Since it is only a husband who is deemed to be able to issue a talaq, the rationales 
used by the schools of law to explain a Muslim judge’s (qadi) capacity to ‘override’ 
this power vary. The Maliki school is apparently of the opinion that the arbitrators 
appointed in terms of a Qur’anic injunction which deals with mediators,149 in a 
bid to reconcile divorcing parties, are deemed to be representatives of the court. 
If they are unable to reconcile the parties and believe that the marriage should 
be terminated, they can order the husband to issue the talaq. He may, however, 
refuse, leaving it to the court to take the initiative and dissolve the marriage 
contract. Thus, when a judge, on the basis of the Maliki school, grants a decree 
of divorce to the wife, he does so by stepping into the shoes of the husband and 
exercising the right of talaq on the husband’s behalf. This divorce may be revocable 
or irrevocable depending on the ground relied on. In so doing he does not detract 
from the exclusive right of the husband to divorce his wife, and at the same time 
the wife is able to obtain a divorce which, under normal circumstances, might 
have been difficult to secure. In the view of the three other schools, the arbitrator’s 
role is merely conciliatory and, if possible, reconciliatory.150 These three schools 
recognise the doctrine of the faskh (divorce by judicial authority). As indicated 
below,151 while the Hanafi school does allow for other grounds, such as apostasy 
by one of the spouses, it generally only allows the wife one ground (pertaining to 
consummation of the marriage) for a judicial divorce and then only in a case which 
can be likened to the annulment of a marriage rather than divorce. The reason for 
this is that the Hanafi school subscribes to the view that divorce is the exclusive 
right of the husband. In addition to this ground, these three schools follow a more 
liberal approach by not only allowing the wife to approach a court on several more 
grounds but also adopting the view that the judge in such a case is being requested 
to act on behalf of the husband152 and does so without in any way derogating from 
his right to divorce his wife. 

148  See Ahmad Muslim Law of Divorce 739–45; Rahman op cit note 117 at 641–5; Zuhaylie op cit 
note 145 at 347–56. Ahmad and Rahman do not clearly express the Shafi’i view in this regard. See 
also the text accompanying note 169. In terms of the Maliki school, when imprisonment is relied on 
as a ground, the divorce may also be deemed to be revocable: see Rahman ibid at 639–41 for detail. 
See also note 168 for reference to shiqaq. 
149  Q.4:35, which refers to mediators rather than arbitrators. See the text accompanying note 141. 
Another Qur’anic verse used in this regard is Q.2:229, and see note 131, where in his commentary 
to this verse, Ali refers to ‘impartial judges’.
150  Pearl & Menski Muslim Family Law 285–6.
151  See para 5.4(b) below.
152  Nasir Personal Status 119.
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It is only through utilising faskh that a wife can currently obtain a ‘proper’153 
or irrevocable divorce (as understood in secular law) from a religious authority in 
South Africa without her husband’s consent and participation. A faskh is available 
to both a husband and a wife, but since the husband already has access to talaq as 
of (exclusive) right, it is usually only women who apply to a judicial body for a 
faskh — which can be granted only by a judge. Of the various grounds of divorce 
discussed below,154 some pertain to the wife only and some to both spouses.

However, ‘faskh’ is also usually the term used to denote the formal judicial 
rescission of a Muslim marriage. ‘Faskh’ has also been variously translated to 
mean ‘annulment’, ‘abrogation’ and ‘cancellation’ of a marriage. It is deemed to 
either terminate a marriage that is invalid from the outset or to prohibit the 
continuation of the marriage from the time of the annulment. However, referring 
to faskh as annulment gives rise to much confusion even among local religious 
tribunals and secular courts as is, for example, demonstrated in Ismail v Ismail.155 
Although both dissolution and annulment of a marriage have legal consequences 
(for example, children born of the marriage may need to be maintained and/
or their status as being born of married or unmarried parents may need to be 
determined), an annulled marriage is null and void ab initio. The annulment 
merely legally confirms the non-existence of the marriage and therefore the 
marriage does not need to be dissolved. Divorce, by contrast, presupposes a 
valid marriage. A non-valid marriage therefore cannot end in divorce but only 
in annulment.156 Since the parties are not husband and wife and cannot live as 
such, they usually agree to separate of their own accord, failing which a court 
will intervene to order them to do so.157 There is no maintenance for a woman 
under a non-valid, irregular marriage contract even if the marriage has been 
consummated.158 

As is the position with talaq, the wife retains her claim to any outstanding dower 
and divorce (idda) maintenance if she utilises the judicial divorce even though 
the divorce is initiated by her.159 While this would seem to be the case where it is 

153  Ibid. 
154  See para 5.4(b) below.
155  1983 (1) SA 1006 (A). The confusion of a faskh with annulment is clearly evident in this 
case where Trengove JA states that ‘“[a]nnulment” refers to the termination of the marriage by 
the Moulana in the event of the husband … refusing or failing to divorce the wife by the issue of 
“talaaqi”’: at 1018E. See Subae op cit note 145 at 231n1. 
156  Nasir Personal Status 107; Pearl & Menski Muslim Family Law 284–5.
157  Nasir Personal Status 133 and Status of Women 108. Nasir Personal Status 133–4 also explains 
with regard to yet another form of divorce called ‘dissolution of marriage by operation of law’, that 
a marriage that started out as valid but later became invalid because of, for example, a change of 
religion or an act that created a prohibited degree, may automatically be dissolved by operation 
of law. The husband does not need to pronounce the divorce, nor is it necessary for a court to 
intervene: see note 358. 
158  Nasir Status of Women 108.
159  This would be the case in normal circumstances, for example, where the marriage has been 
consummated: Ahmad Muslim Law of Divorce 26; Tucker op cit note 97 at 95.
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assumed that the fault lies on the part of the husband, it appears from a study of 
Muslim divorce in the Western Cape that, in an attempt to dissuade her from using 
the faskh, the wife is often led to believe that she would have to repay the dower.160

‘Faskh’ is also the term used by classical jurists to refer to the dissolution or 
cancellation of a contract or agreement. This appears to add to the confusion and 
the treatment of faskh as distinct from, rather than as part of, tafriq.161

(b)  Grounds for judicial divorce162

While judicial dissolution is allowed by all the schools of law, the schools differ in 
their opinions on the (usually stringent) grounds of dissolution and the procedure 
to be followed.163 Once again the view of the Hanafi school is considered the most 
restrictive, making it virtually impossible to get out of a marriage. For example, 
in terms of this school, a wife cannot divorce her husband because of his failure 
to maintain her. Hanafi jurists have tried to overcome this difficulty and others 
through the adoption of the laws of especially the Maliki and Shafi’i schools. 
While it was later also supplemented by reforms to include more grounds (such 
as mental illness), classical Hanafi law generally afforded a wife only one ground 
to pursue a judicial divorce (faskh), namely that her husband was unable to 
consummate their marriage, for example, because of impotence or castration.164 
However, this ground has all the signs of a classic case of annulment rather than 
divorce.165 Besides this ground, the other schools, especially the Maliki school, 
are more liberal in that they acknowledge several further grounds, which include, 
but are not limited to, the following four broad categories (and in the examples 
used here, mostly pertaining to and used by the wife): non-payment or insufficient 
payment of maintenance by the husband; various physical and mental defects on 
the part of the husband; the husband causing undue harm (darar) to the wife, 
usually in the form of ill-treatment and cruelty; and unacceptable or unexplained 
absence (desertion) by the husband or the husband’s imprisonment.166 The 
Muslim Marriages Bill, through its incorporation of an already reformed Muslim 
personal law, has made provision for an extensive list of ten grounds, including 
these and additional grounds, which are not limited to any particular school.167 
The Bill lists these grounds in clause 1 under the definition of ‘Faskh’. While 

160  Toefy Divorce in the Muslim Community 146.
161  The confusion is evident in, for example, WLUML Knowing Our Rights 281. In Administration 
of Islamic Law of Marriage and Divorce 174 and 192, Sheikh Toffar, a member of the South African 
ulama fraternity, also distinguishes between these forms (faskh and tafriq) of judicial divorce. 
162  In South Africa, ‘faskh’ is the term popularly used to denote a judicial divorce; it is also used as 
such in the Muslim Marriages Bill. The Bill therefore lists these and additional grounds under ‘faskh’. 
163  See para 5.4(a) above.
164  Ahmad Muslim Law of Divorce 17–18; Nasir Personal Status 119; Pearl & Menski Muslim Family 
Law 285. 
165  Pearl & Menski Muslim Family Law 285.
166  For a detailed discussion of these and other grounds, see Nasir Personal Status 120–33.
167  See para 4.1(d) above.
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the extensive list of grounds, which includes irretrievable breakdown (shiqaq),168 
will certainly strengthen the case of the wife, the use of the word ‘may’ in the 
clause, rather than ‘must’ (which is used in many instances in the Bill), points to 
an increase rather than a narrowing of the scope of the secular courts’ discretion 
in this regard. A court may therefore refuse a woman a divorce even if she has a 
valid ground for it and in this way continue in the vein of the religious authorities 
who, bent on reconciliation, often refuse to grant women a faskh. 

The failure to understand that there is a distinction between a judicial talaq and 
faskh, and that they have very different outcomes,169 has caused much confusion 
in South Africa, as is evident from the misapplication of Islamic law in Hassam 
v Jacobs170 and the different local academic opinions on the case.171 In this case, 
expert opinion was not sought on the matter and the uninformed secular court 
accepted the wife’s explanation that her faskh was revocable. The Bill effectively 
resolves any future uncertainties by treating a faskh as an irrevocable divorce.172 

6 � GENERAL REQUIREMENTS (CRITERIA) AND ENVISAGED 
PROCESS OF DIVORCE: CONGRUENCE AND 
DISCORDANCE BETWEEN SOURCES OF LAW 

While the Muslim Marriages Bill contains some explanatory definitions, it does 
not spell out the criteria or requirements that have to be satisfied before a divorce 
can be deemed to be valid. 

168  The term ‘irretrievable breakdown’, as understood and applied in South African law as a ground 
or reason for a woman applying for a faskh, proved to be problematic for both conservative sectors 
within the community and ulama. The Islamic concept of ‘shiqaq’ is used instead to achieve the same 
result, namely that a faskh can be obtained by a wife from the court if ‘discord between the spouses 
has undermined the objects of marriage, including the foundational values of mutual love, affection, 
companionship and understanding, with the result that dissolution is an option in the circumstances 
(Shiq q)’: cl 1 of the Muslim Marriages Bill, ground (j) for divorce under the definition of ‘Faskh’. 
The Arabic word ‘shiqaq’ literally means ‘breaking into two’. It can also mean ‘disagreement’ or 
‘breach.’ My emphasis in italics highlights its use and formulation in the Muslim Marriages Bill as 
a ground of divorce, to indicate ‘discord’ between spouses. Ahmad Muslim Law of Divorce 278 also 
points out that ‘shiqaq’ ‘means conflict between the couple of such a serious character that the bond 
of marriage is strained to breaking point. It is immaterial as to who is at fault.’
169  See the text accompanying note 148. 
170  2008 (4) SA 350 (C). See the text accompanying note 243 and see note 271.
171  See, in general, Bakker, P ‘Toepassing van Islamitiese Reg in Suid-Afrika — Hassam v Jacobs 
[2008] 4 All SA 350 (C)’ (2008) 29 Obiter 533; Denson, R & Van der Walt, G ‘Cold Comfort for 
Parties to a Muslim Marriage — Hassam v Jacobs NO [2008] 4 All SA 350 (C) (30)’ (2009) 30 
Obiter 188; Denson, R & Van der Walt, G ‘Cold Comfort for the Parties to a Muslim Marriage — 
The Saga Continues: Hassam v Jacobs NO (Muslim Youth Movement of South Africa and Women’s 
Legal Trust as Amici Curiae [2009] ZACC 19’ (2010) 31 Obiter 201; Osman-Hyder, M ‘The Impact 
and Consequences of Hassam v Jacobs NO on Polygynous Muslim Marriages [A Discussion of 
Hassam v Jacobs NO 2009 11 BCLR 1148 (CC)]’ (2011) 22 Stell LR 233. See also note 242 below.
172  See also para 8 below.
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Although talaq is only one of a variety of (usually) extra-judicial divorce 
procedures, it has a dominant role in the hierarchy of the forms of divorce 
and, ultimately, forms the basis of an Islamic divorce. Akin to a generic form 
of divorce, talaq is deemed the primary and most common of the extra-judicial 
divorce procedures. Its requirements and legal implications permeate and have a 
general impact on all the other forms of divorce which derive from and function 
through it. Talaq is considered to be the unilateral and exclusive right of the 
husband. Strangely enough, it appears that even after he has increased her access 
to divorce by ‘ceding’ or ‘transferring’ this right to his wife (delegated divorce), 
he still retains it. Even after having ‘disposed’ of it, the husband’s unilateral right 
to divorce his wife at will (at least before she utilises the delegated right) is not 
restricted in any way. It is because of this unilateral right that wives, in all modes 
of divorce apart from judicial divorce, require the cooperation of their husbands 
in order for the divorce to be effective. However, while the Qur’an so empowers 
men, it does not provide them with absolute power to divorce women because 
they have to exercise their power to divorce subject to certain criteria being met. 
Although the Qur’an stipulates criteria for divorce which allude to a methodical 
process of divorce, it does not prescribe any specific procedure for divorce. 

Because it is prioritised in both Islamic law and the Muslim Marriages Bill, 
more attention is paid to the definition and requirements of talaq in the discussion 
below. Most of the requirements inform and overlap some of the other forms of 
divorce. In the discussion below, areas of congruence and discordance between 
Islamic law and the primary sources are also highlighted. While there are many 
areas where (later) Islamic law and (earlier) primary sources of Islam intersect and 
accord in this regard, there are also many areas of dissonance which have resulted in 
divorce being made unnecessarily difficult to access, especially by Muslim women. 
Further, an elaboration of terms in the definition of ‘Tal q’ (like ‘revocable’ and 
(degrees of) ‘irrevocable’ divorces) and concepts which may be linked to it (like 
the ‘intervening marriage’ (halala) and the ‘waiting period’ (idda)) also makes for 
an easier understanding of the corresponding definitions and provisions of the Bill. 

The treatment of divorce in this paragraph focuses on the standard, commonly 
agreed (classical Sunnite law) principles and does not provide any progressive 
or revised interpretation of Islamic law, nor does it seek to defend or dispel the 
negative image usually attributed to an Islamic divorce. Although these common 
principles are derived from the primary sources of Islam, they not only deviate 
from these sources, but have in some instances replaced some of the requirements 
of divorce. Furthermore, there does not appear to be any unanimity among jurists 
and the various schools of law as to whether the statement of divorce ought to be 
oral or in writing (or both); the number of pronouncements to be made; when 
exactly the idda starts; the revocability or not of a talaq by the husband; and if 
or when a divorced wife must enter into a halala before a divorced couple may 
remarry. In the result, divorce, although not desirable, is made very easy for men 
and difficult for women, as is evident from the practical examples given above in 
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this chapter of these deviations,173 including the variations between the various 
sources’ rulings pertaining to divorce. 

6.1  Shari’a definition and requirements of talaq

Shari’a defines talaq as 

the dissolution of a valid marriage contract forthwith [instantaneous or 
irrevocable] or at a later date [consequential or revocable] by the husband, 
his agent, or his wife [when] duly authorised by him to do so [talaq al-
tafwid], using the word talaq, a derivative or a synonym thereof.174 

This standard definition, replicated practically verbatim in clause 1 of the Muslim 
Marriages Bill, is almost universally adopted in codes of Muslim personal law and 
apparently includes all the conditions for the repudiation to be valid, binding 
and effective. These conditions are a valid marriage contract, with a sane, adult 
husband who pronounces the talaq, in accordance with a formula (oral, written, 
or by gesture in the case of, for example, dumb persons).175 Given that the 
husband may be in a polygynous marriage, and also for purposes of identification, 
it ‘is necessary  .  .  .  that there should be a clear reference to the wife in the 
pronouncement of divorce so that there may be no uncertainty as to the woman 
who is being divorced’.176 Other than this ‘reference’ to her, the wife is, for all 
intents and purposes, a silent and irrelevant partner in her own divorce! While 
the right to pronounce the divorce vests only in the husband, he may delegate 
it to his wife or an agent. When the delegate exercises the right by making 
such pronouncement, he or she acts on the husband’s behalf. Even though the 
delegated divorce is seen as being an especially favourable option for wives, the 
Muslim Marriages Bill excludes the delegated divorce from its definition of talaq 
although it does recognise this form of divorce and makes provision for it.177 It 
was, however, not so excluded from the definition in the 2003 Bill where, instead, 
it was emphasised. 

The husband must act of his own free will and not under coercion. Thus, in 
accordance with the majority of jurists in this regard,178 a repudiation pronounced 
whilst intoxicated is deemed to be void. The Hanafis regard a divorce pronounced 
under coercion or duress, in anger, whilst intoxicated, under the influence of 
drugs, or even as a joke, as valid on the basis that a husband would have a choice 

173  See para 5 above.
174  Nasir Personal Status 106.
175  Nasir Personal Status 107–10. See also Toffar Administration of Islamic Law of Marriage and 
Divorce 137.
176  Ahmad Muslim Law of Divorce 29.
177  See definition cl 1 and cl 9(3)(c).
178  But see the Hanafi jurists.
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in this regard.179 In their defence, this view can also be construed to imply that 
divorce is not a matter that should be trifled with, especially in view of the 
sanctity of marriage. Today, Islamic law considers such a repudiation to be void.180

It becomes apparent from the definition of talaq that there is no requirement 
that witnesses be present as proof of the divorce or that the wife consent or be 
present, or that it be addressed to her or even someone else or even that she 
be informed of the divorce in order for it to be valid. It is still not uncommon 
for wives to be informed that they have been divorced by letter or telephone 
or even by email or cell phone text message (short message service or sms).181 
It is indicated below182 that, while not essential for the divorce to be effective, 
informing the wife is ultimately crucial to recognition in South Africa — so much 
so that if the wife is not informed, the divorce cannot be registered and officially 
confirmed. While such formal regulation is welcomed and necessary precisely 
to avoid disputes that may arise in this regard, non-registration of a talaq by the 
husband, while it subjects him to a fine, will not affect the fact that the divorce 
will remain effective, regardless of whether the wife was informed. There are, 
however, additional financial and other consequences for the husband who does 
not inform his wife of the divorce or who may even conceal the divorce from her. 
While the divorce remains effective from the time of pronouncement, the idda 
of the wife also starts at this point. Absence of knowledge of the divorce implies 
that such period can effectively start and even end without the wife, on whom 
this is obligatory, being aware that she is in idda or even irrevocably divorced 
for that matter! The question of concealment of a divorce from everyone is very 
different from failing to inform the wife (and where other parties may be aware 
of the divorce) and also has a different outcome. The point of not having to 
inform the wife about the divorce is often the subject of much confusion even 
among local Muslims.183 

Until recently, talaq (especially in its arbitrary form) has been the most 

179  Imam Abu Hanifa is of the opinion that if a person voluntarily became intoxicated (even though 
Islam bans the consumption of alcohol) and then pronounced the divorce, the pronouncement 
should be regarded as valid: see Moosa Unveiling the Mind 25; Nasir Personal Status 107–8; Toffar 
Administration of Islamic Law of Marriage and Divorce 136–7. 
180  See Doi Shari’ah 174.
181  Whilst the precedent for an e-divorce by means of a cell phone text message was apparently first 
established in Dubai (in the United Arab Emirates) and although subject to much contention and 
debate, South African religious authorities also approve of modern electronic tools (which would 
include email messages) as a means to terminate a marriage by divorce: for detail, see Mathee, S 
‘The Moral and Legal Dimensions of Talaq (Divorce) by SMS: A Critical Reading’ (2001), available 
at http://web.uct.ac.za/depts/religion/documents/ARISA/2001_O_Talaq.pdf (accessed 23 February 
2014) at 1–5. Although considered to be legal in Dubai, these divorces must be proved in court. This 
presumably means that they cannot be considered to be final until so proven: WLUML ‘Divorce via 
E-mail or Sms’ (2011) 23 (3) Newssheet 11. 
182  See para 8 below.
183  Ahmad Muslim Law of Divorce 92. See para 8 below for the provisions of the Muslim Marriages 
Bill in this regard. 
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commonly used (and abused) divorce procedure.184 Modern personal law 
legislatures have since intervened to control and curb the indiscriminate power 
of the husband ‘to the extent that, under some legislation, no divorce shall be 
effective, or even allowed, outside the court’.185 In terms of the Muslim Marriages 
Bill, a divorce which a husband effects by informally exercising his right of talaq 
outside a court (or even with the assistance of a religious tribunal) is effective 
(and may even be irrevocably confirmed by the tribunal), but it still has to be 
registered and confirmed by a secular decree of divorce before it is deemed to be 
legally finalised.186

6.2  Qur’anic criteria (requirements) for divorce 

By contrast to the classical law, the Qur’an envisages divorce as a process and 
discourages arbitrary repudiation by requiring that certain criteria and conditions 
be met before a divorce has final effect. The Qur’anic requirements allude to 
divorce as a process occurring through several stages and therefore restricting a 
husband’s power to divorce his wife. While it explicitly empowers men to divorce 
(repudiate) their wives, it tempers or restricts this power by subjecting the 
power to conditions and criteria that highlight equitable, informed and witnessed 
separation and also strongly advocate reconciliation. Divorce is not considered 
as occurring through a quick act, but as taking place through various stages of 
a slow and methodical process which, given the fact that the revocable talaq 
itself can occur in various forms, cannot be specifically delineated and defined. 
Although effective upon pronouncement, the divorce ought, for example, only 
to become final after the following steps have been followed: 
(a)	 pronounce (revocable) divorce (thus, the divorce is effective but only 

provisionally so); 
(b)	 attempt to reconcile through the intervention of others; 
(c)	 if reconciliation is not possible and the divorce is being proceeded with, the 

spouses themselves must make further attempts at reconciliation during a 
probationary idda; 

(d)	 failing the successful conclusion of these attempts, the divorce ought to be 
finally effective.

(a)  Number of pronouncements

The Qur’an limits the number of pronouncements of divorce to three.187 While 
the relevant verse clearly states that ‘a divorce is only permissible twice’ after 
which the wife is either retained on reasonable terms or released with kindness, 

184  Nasir Status of Women 116.
185  Nasir Personal Status 106 and Status of Women 117. See para 5.4 and the text accompanying 
note 141 above.
186  See para 8 below.
187  Q.2:229.
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its application is not as straightforward. The third pronouncement is therefore 
implied in the last part of the verse that pertains to ‘releasing’ the wife. It appears 
that the verse also has to be considered in the context of the form of (revocable 
or irrevocable) divorce used, the number of occasions on which a divorce can 
be effected, the number of pronouncements to be made on each occasion of 
divorce, and whether or not the idda, which a wife is obliged to start observing 
once a revocable or irrevocable divorce has been pronounced, has expired or 
lapsed.

(i)  Revocable (raji’i) ‘divorce’ 
A raj’i ‘divorce’ is usually one that does not immediately dissolve the marriage 
as it does not become effective until the end of the idda. Given that the right 
to divorce vests in the husband alone, he may, after beginning the process of 
divorcing his wife, unilaterally change his mind. Thus, the husband may revoke 
the dissolution before the idda expires either by expressly stating so or implicitly 
by resuming (sexual) marital relations with his wife.188 In the case of a revocable 
divorce, we have an unusual combination of a hanging or limping marriage (until 
it is resumed), on the one hand, and a hanging divorce (until it is finalised), on the 
other. Leaving aside the fact that ‘almost’ getting a divorce and then ‘saving’ the 
failing marriage at the last moment can be an emotionally traumatic experience 
for any woman, the wife apparently has no choice in whether or not she wants 
to resume the marriage, let alone have sexual intercourse with her husband. 
The question of marital rape (not to mention her other freedoms pertaining 
to security of person189 and association), which is a statutory crime190 in South 
Africa, does not even enter the equation. While the wife may have recourse to 
faskh if the husband is guilty of adultery, this does not obviate any immediate risk 
of her contracting HIV/AIDS and other diseases. 

Thus, during one marriage, the husband may use up one or two pronouncements 
of divorce and may reconcile with his wife on each occasion.191 It is submitted 
that this means that while the reconciliation effectively reverses the divorce, 
any pronouncement of divorce simultaneously remains valid and is to be 
subtracted from the three pronouncements to which a husband is limited. This, 

188  Nasir Personal Status 112.
189  See Omar v Government of the Republic of South Africa 2006 (2) SA 289 (CC), which involved 
an abusive relationship between a couple who were married to each other according to Islamic 
law but had become estranged. The fact that several protection orders were issued by the High 
Court against the applicant in terms of the Domestic Violence Act 116 of 1998 highlights that 
Muslim women seek protection from the courts against the effects of domestic violence. Section 1 
of the Act, in its definition of a domestic relationship, includes parties married ‘according to any … 
religion’. On domestic violence, see further Chapter 11 below.
190  In terms of s 56(1) of the Criminal Law (Sexual Offences and Related Matters) Amendment 
Act 32 of 2007, the existence or former existence of a marriage between parties is not a defence to 
a charge of rape.
191  See Moosa Unveiling the Mind 114–15. This view also appears to accord with the interpretation 
of verse Q.2:229 by Ali op cit note 2 at 90n256 and 91n260–261.
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it is submitted, highlights that the husband’s intention at the time the divorce is 
effected cannot be to simulate or pretend to divorce his wife or for that matter 
to have a limping marriage. 

Since the woman is still deemed to be the legal wife of the husband, there is 
no need for the parties to enter into a new marriage contract or to stipulate a new 
dower or even that she consent to the revocation.

(ii)  Irrevocable (ba’in) divorce 
A ba’in divorce refers to dissolution of a marriage that has become final. It 
dissolves the marriage with immediate effect and leaves no room for the husband 
to change his mind. The wife has been irrevocably divorced and, once she has 
completed her idda, she is free to marry whomsoever she wishes. However, it 
appears that an irrevocable divorce may be subdivided into minor and major 
irrevocable divorces. In other words, there are degrees of irrevocability. Some 
irrevocable divorces are of a more major degree or of greater finality (kubra) than 
others which are of a minor degree or of lesser finality (sughra). 

(iii)  Irrevocable divorce of a minor degree or lesser finality (sughra) and remarriage
In the case of a minor degree irrevocable divorce, the husband may remarry his 
divorced wife by entering into a new marriage contract with a new dower and 
only with her consent. In this case, a divorce has been pronounced once or, at 
most, twice and each was followed by an idda which has expired.192 There is also 
Qur’anic authority for allowing former spouses to remarry each other after the 
idda has expired.193 This effectively also means that a husband may divorce his 
wife twice and the divorced spouses may remarry each other twice. 

(iv)  Irrevocable divorce of a major degree or greater finality (kubra) and intervening 
marriage

In the case of a major degree irrevocable divorce, which occurs when a divorce 
has been pronounced for a third time, the wife becomes ‘temporarily prohibited 
for the husband to re-marry’194 until she agrees to undergo a humiliating 
process known as an intervening marriage (halala). As a now former wife she 
has the power to decide whether or not she wishes to reconcile with her now 
former husband and whether she wishes to endure the halala process. The 
process highlights the gravity of divorce. By making it difficult for a husband to 
easily reconcile with a former wife once their divorce is final and irrevocable, a 
deterrent is created for him. An intervening marriage effectively means that a 
former wife must first marry someone else, consummate the other marriage and 
then either be granted a divorce from the other person or become a widow of 
the other person. If she is granted a divorce or the other husband dies, she still 

192  Nasir Personal Status 113.
193  Q.2:232.
194  Nasir Personal Status 113.
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has to undergo another idda.195 Only then will the process come to a natural 
end and the husband be allowed to remarry his former wife. When he does so, 
he has three new pronouncements of divorce at his disposal.196 The arduous 
process of halala highlights that the intervening marriage should be bona fide 
and not one of mere convenience. The woman may even decide to remain with 
her new (‘intervening’) husband, that is, if she decided to undergo the process in 
the first place. It is submitted that if, after three consecutive attempts (including 
the original marriage), the marriage is still unsuccessful, the couple should not 
be allowed to remarry each other. In its attempt to save what has clearly become 
a farcical marriage, this (major) form of irrevocable divorce takes reconciliation 
to heights that were clearly not intended by the primary sources — it is neither 
reasonable nor kind. 

(b)  Witnesses

The pronouncements of divorce must be made before two witnesses to facilitate 
proof of the divorce.197 

(c) � Informal mediation (tawassut) (as opposed to formal arbitration (tahkim))

Mediation and arbitration are alternative methods of dispute resolution that, 
much like formal litigation in a court, also involve third parties. However, unlike 
litigation, these processes are less time consuming and less expensive. Mediation 
is also distinguished from arbitration. The process of mediation is less formal and 
more private than arbitration. The main aim of a neutral mediator is to reconcile 
parties to a dispute and to this end the mediator merely offers opinions and 
makes suggestions that are legally non-binding on the parties.198 With arbitration 
the process is more formal and the arbitrator, much like a judge in regular court 
proceedings, is more interested in passing judgment as to which party is right in 
order to reach a decision that is (usually) binding on both parties. 

In terms of the Qur’an, mediation, rather than formal arbitration, before the 
dissolution of a marriage is compulsory. Therefore, parties do not have a choice in 
this regard. Mediators, one representing each spouse, must be appointed before 
the marriage is dissolved to either attempt to reconcile the spouses or, if this is not 
possible, to assist them to dissolve the marriage amicably and respectfully.199 One 
party is not treated as a winner and the other as a loser. Mediation therefore plays 
both a conciliatory and reconciliatory role and also, albeit indirectly, ensures that the 
wife will have knowledge of the impending divorce prior to it actually happening. 

195  Q.2:230.
196  Nasir Status of Women 129.
197  See Q.65:2. 
198  For a detailed discussion of mediation, see Chapter 13 below. 
199  Q.4:35 is the main Qur’anic reference in this regard. Other indirect references include Q.4:59 
(‘obey those charged with authority among you’); Q.4:114 (‘do so privately rather than publicly’); 
Q.49:9–10 and Q.2:224, all of which encourage reconciliation: see Goolam et al op cit note 32 at 
309. 

Divorce_Law_BOOK.indb   320 2014/12/01   2:17 PM



The Dissolution of a Muslim Marriage by Divorce� 321

While both mediation and arbitration are viable mechanisms of alternative dispute 
resolution, mediation is seen as an alternative to divorce litigation. While there 
is a clear distinction between the less formal process of mediation and the more 
formal process of arbitration, these processes are often referred to interchangeably 
and the terms used synonymously in material on Islamic law and even in Qur’anic 
translations. While it is therefore not uncommon for the respective roles of a 
mediator and an arbitrator to be blurred, in most cases the sources and translations 
actually mean ‘mediation’ when referring to ‘arbitration’. 

Arbitration per se is also an area that lends itself to much confusion and 
differences of opinion among jurists and caliphs.200 Much to the dissatisfaction 
of religious authorities who currently perform both the role of mediators and 
arbitrators in religious tribunals, the Muslim Marriages Bill201 makes provision 
for mediation only and not for the more formal process of arbitration (tahkim) 
where an arbitrator makes a formal and binding ruling. 

Whilst forming part of the 2003 Bill, the tahkim, which was proposed as a 
further step following an unsuccessful mediation (disputing parties unable to 
reach a settlement agreement), is no longer compulsory or even necessary since 
it has been removed from the 2010 Bill. The Bill now provides that the dispute 
will be adjudicated through the court itself in cases where mediation proves 
unsuccessful. While the 2003 Bill envisaged that ulama would play a role in both 
mediation and arbitration, the 2010 Bill restricts their role to that of mediators, 
provided that they have acquired the necessary accreditation to be mediators. 
Ulama disapprove of especially this change. 

While it is not clear from the main Qur’anic verse in question202 whose 
responsibility it is to appoint the mediators, it is clear that the mediators are 
usually family members who are not necessarily knowledgeable in the rules of 
divorce but are familiar with the parties and the issues in dispute. This position 
is reflective of a more informal process. However, a mediator may include a third 
party or agent who is someone with authority. This could, for example, be a 
member of the ulama fraternity who is presumably knowledgeable in matters 
of divorce and therefore fits the description of an arbitrator and whose presence 
would be indicative of a more formal process. The verse also does not clearly 
indicate whether spouses should be consulted or, given that it is compulsory, 
even be required to consent. It does, however, clearly indicate that both spouses 
must want to reconcile before there can be any question of reconciliation. 
Reconciliation is thus a collective decision of both husband and wife. Given that 
the right to divorce vests in the husband and that a khul’ can be mutually agreed 
to by the parties, it is submitted (even though Ahmad203 states the opposite) that 
ultimately it is the parties and not the arbitrator who has to decide whether the 

200  See Ahmad Muslim Law of Divorce 277–94 for a detailed discussion of arbitration.
201  Clause 12(1)–(4). See paras 5.4(a) above and 7 and 8 below. 
202  Q.4:35.
203  Muslim Law of Divorce 282.
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marriage is to be dissolved or maintained. The arbitrator may act as the agent of 
the husband in granting the divorce only if the husband has vested the power to 
divorce the wife in his agent. A wife, in turn, may also authorise her representative 
to acquire or negotiate a khul’ on her behalf. 

(d)  Idda and its multiple purposes

A defined mandatory Qur’anic waiting or ‘probationary’ period called ‘idda’ 
(literally ‘to count’) must be observed by a wife whose consummated204 marriage 
has either been suspended by a revocable divorce or definitively terminated by 
an irrevocable divorce. The period is intended to start and end during the process 
of divorce but while the marriage still subsists and not thereafter. However, this 
is not so in practice in all cases. For example, in the case of an irrevocable divorce 
like the triple talaq, idda is only observed after the marriage has ended. Once 
the idda expires it completely severs all ties and the effects of marriage between 
the husband and wife. However, it is clear that, regardless of how revocable or 
irrevocable the divorce, or in whatever form she may have been divorced, a wife 
does not completely break away from her marriage, at least not immediately, 
because the idda serves to bind her to her marriage. For a wife to start the idda 
period, she has to have knowledge or be informed of the divorce. The period 
therefore implies equal participation by the spouses in the process of divorce. 
The idda period is effectively a grey area for a woman. During this period she 
may still be a wife in the case of a revocable divorce or a divorcée in the case of 
an irrevocable divorce, but she is still annexed to her former husband because of 
the idda period during which she may not remarry someone else — a wife (not a 
husband) is temporarily prohibited from remarrying until the expiry of her idda. 

This period varies in length, but is three lunar205 months in most cases. If 
the marriage has not been consummated, there is no need to serve the idda 
and in this instance the divorce is always irrevocable even if it was effected by 
only one pronouncement of talaq.206 In the case of a revocable divorce, the idda 
period starts once the first divorce has been pronounced. The divorce has to be 
pronounced when the wife is not menstruating. As also specified in the Muslim 
Marriages Bill, the length of idda varies with regard to women’s menstrual status. 
The idda for a woman who menstruates is three successive menstrual cycles207 
or, if she was pregnant or a pregnancy becomes apparent, comes to a close with 
the end of the pregnancy (whether by birth or miscarriage).208 The idda of a 
wife who has as yet not begun to menstruate, does not menstruate, has reached 

204  Q.2:228.
205  The Islamic calendar is based on lunar months. The Islamic lunar year has 354 days and is 
therefore 11 or 12 days shorter than the 365 or 366 days of the solar year: Moosa Unveiling the 
Mind xxxii. 
206  Q.33:49.
207  Q.2:228. See cl 1 of the Muslim Marriages Bill under ‘’Iddah’ (a)(i).
208  Q.65:1, 2 and 4. See cl 1 of the Muslim Marriages Bill under ‘’Iddah’ (a)(iii).
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menopause or has irregular periods is three lunar months.209 
Idda has a purpose and has been prescribed for several reasons. For a divorced 

woman, idda buys time to effect reconciliation between the spouses in the case 
of a revocable divorce. However, reconciliation requires the cooperation of both 
parties in order to mean anything. In the case of an irrevocable divorce like the 
triple talaq where this purpose cannot be given effect to, completing the idda 
serves, albeit as a secondary or indirect purpose, ‘as a mark of sorrow for the 
dissolved marriage’.210 Yet, making it compulsory only for the wife and allowing 
the husband (but not the wife) to remarry during this period, implies that it would 
only be the wife and not the husband who would be ‘mourning’ the loss of their 
marriage. Idda also provides time to determine whether or not the wife is pregnant 
in order to establish paternity of the child. With idda only ending on the birth of 
the child, the social stigma attached to birth out of wedlock is avoided. Because 
Muslim marriages were (and still are) not recognised, Muslim children in South 
Africa were for many years stigmatised as born of unmarried parents even though 
their parents were married to each other in terms of Islamic law. The question 
whether an idda is still necessary to ascertain pregnancy especially in view of 
today’s advances in medical technology is often raised. While the practical aspect 
of ascertaining pregnancy is important, it cannot cover all eventualities and is 
furthermore only one of the purposes of idda. It is submitted that reconciliation, 
which can only occur in the case of a revocable divorce, is probably the most 
important purpose of idda as far as divorce is concerned, and for this reason idda 
per se (and in its totality) must not be overlooked. In some forms of (irrevocable) 
divorce, the marriage is terminated immediately and before the idda is observed 
by the wife, and while the wife may still be entitled to idda maintenance during 
this period,211 this results in there no longer being an opportunity to reconcile 
during this period. Another practical issue that arises in this regard concerns the 
status of a child conceived during marriage where the former wife’s pregnancy is 
only ascertained during the idda that she observes after she has been irrevocably 
divorced. While, technically, this may mean that the child will be born of 
unmarried parents, given that at the time of its conception the wife was still 
married to her husband, it is assumed that the child is her husband’s, especially 
since she may not remarry during the idda period. Naturally, this does not rule 
out the possibility of pregnancy resulting from an extramarital sexual encounter. 
In the event of a divorce, the Muslim Marriages Bill clearly limits the husband’s 
duty of support and the question of interim care or contact to a ‘child born of 
the marriage’ [emphasis added].212 Notwithstanding similar issues pertaining to 
inheritance (an area which is not formally dealt with in the Bill),213 maintenance 

209  Q.65:4. See cl 1 of the Muslim Marriages Bill under ‘’Iddah’ (a)(ii).
210  Ahmad Muslim Law of Divorce 844.
211  Maintenance for the wife for the period of idda is discussed in para 9.4(a) below.
212  See, respectively, cll 11(2)(c)(iv) and 9(3)(g)(i). See also paras 9.4 and 9.5 below.
213  See para 4.1(a) above.
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and guardianship of such children are not directly provided for in the Bill. In the 
event of a dispute of this nature arising after an irrevocable divorce, Islamic law 
provides that the parentage (maternity and paternity) of children of spouses, 
besides being established through marriage, may also be established through 
acknowledgement by the father or evidence of parentage (for example, through 
paternity tests or the witnessing of the birth by a midwife).214 It is submitted that 
the purpose of idda should be seen in conjunction with its timing and that idda, 
ultimately, was intended to be observed during the process of divorce rather 
than after the marriage has ended when it would seem like an afterthought and 
serve little purpose other than to be deemed a practical hindrance to the daily 
life of a woman. In any event, in South Africa, children are no longer labelled 
‘legitimate’ or ‘illegitimate’; their parents are referred to simply as being married 
or unmarried and the term ‘children born of unmarried parents’ is used. In terms 
of South African law, a child is regarded as being born of married parents ‘if the 
biological parents were legally married to each other at the time of the child’s 
conception, or at his or her birth, or at any time between conception and birth’.215 

(e)  Timing of divorce

As already indicated, a husband may pronounce a valid divorce without his wife 
even being aware of it. It is, however, submitted that the Qur’an, by being very 
specific with regard to the timing of talaq,216 appears to encourage the wife’s 
knowledge of the divorce and an involvement in the process of divorce that is 
both unencumbered by the physical discomfort of menstruation, and, if properly 
timed, also encourages possible reconciliation between parties. 

A divorce must be pronounced by the husband during a period of menstrual 
purity (tuhr)217 (and during which no sexual intercourse occurs). It is submitted 
that the husband can only accurately determine whether or not his wife is 
actually menstruating if she truthfully confirms this to be the case. A divorce 
may be pronounced before or after but not during the time that the wife is 
menstruating, nor for that matter, during the flow following childbirth (nifas). 
This is also confirmed by Prophetic tradition (Sunna). In a case where a husband 
had pronounced the divorce whilst his wife was menstruating, the Prophet 
ordered him to retract the divorce through the process of revocation (raji’i) 
described above.218 However, if revocation is required, it suggests that the divorce 
pronouncement is valid. While the Hanafis consider such a divorce to be effective, 
the Prophetic dictum indicates that the husband should revoke it and pronounce 

214  Nasir Personal Status 145 and 150. See also s 21 of the Children’s Act.
215  Section 20 of the Children’s Act read with s 1, in terms of which ‘marriage’ is broadly defined 
to include Muslim marriages. For further detail in this regard, see Boezaart Law of Persons 94–5. 
216  Q.65:1.
217  Nasir Status of Women 126.
218  See para 6.2(a)(i) above.
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the divorce afresh during a period of purity.219 It can be inferred from this that 
sexual relations are deemed to be the (primary) indicator of reconciliation. The 
timing requirement, however, does not apply to a delegated divorce or a faskh.220 
The requirement that no sexual intercourse occur during this period of purity, 
implies that the husband is not permitted to divorce the wife during a period 
of purity in which he has had sexual relations with her. While the Sunni jurists 
apparently regard a pronouncement of divorce in such a case as having effected 
a valid talaq al-bida, Ahmad indicates that ‘a divorce cannot be properly given 
under such circumstances’ but that nonetheless ‘[t]he prohibition does not apply 
when the wife is incapable of pregnancy whether on account of tender [for 
example, under nine years] or old [for example, 55 years or older] age’.221 Of 
course, in a (properly timed) revocable divorce, the husband may resume sexual 
relations with his wife during the idda and so resume the marriage. One of the 
purposes of idda is to encourage such reconciliation. It therefore makes sense 
that a divorce is not pronounced while the wife is menstruating since sexual 
intercourse is not allowed during this time because menstruation is considered 
to be a physical illness.222 In a marriage that has irrevocably broken down, idda 
will usually pass with no sexual contact occurring. However, in view of the fact 
that menstruation is considered to be an illness which can have a debilitating 
emotional (hormonal) and physical effect on some women, it also makes further 
sense that divorce is not pronounced while the wife is menstruating and unable 
to participate optimally in the decision to end the marriage, as it has been 
contended, should be the case.

7 � CURRENT AND PROPOSED ROLES OF RELIGIOUS 
AUTHORITIES AND TRIBUNALS IN THE REGULATION OF 
DIVORCE 

Both talaq al-tafwid and khul’ are not commonly used by religious tribunals in 
South Africa when the marriages of persons married only in terms of Islamic 
law irretrievably break down. Unless the wife’s marriage contract includes 
permitted conditions or stipulations which allow her the delegated right to 
pronounce the talaq or she has negotiated such termination with her husband 
through khul’, a wife who wishes to end the marriage — preferably, but not 
necessarily, after initial attempts at informal mediation between families and/
or professional mediation — may encounter difficulties if her husband refuses 

219  Ahmad Muslim Law of Divorce 70. This would apparently also be the case with regard to a talaq 
al-bida. See para 5.1(c)(ii) above.
220  Ahmad Muslim Law of Divorce 66–7.
221  Muslim Law of Divorce 69. 
222  See Q.2:222 in Pickthall, M The Meaning of The Glorious Koran. An Explanatory Translation 
(George Allen & Unwin 1930) 53. 

Divorce_Law_BOOK.indb   325 2014/12/01   2:17 PM



326� The Law of Divorce and Dissolution of Life Partnerships in South Africa

to cooperate. This often leaves her with little option but to approach one 
of the unofficial and informal Muslim religious tribunals variously located 
in the provinces of South Africa to enlist the assistance of their essentially 
conservative male ulama who have varying degrees of status and qualifications 
and regulate religious matters and legal disputes.223 These bodies mainly, and 
almost exclusively, deal with divorce in the form of a talaq or faskh. While 
a faskh is, in terms of Islamic law, available to both a husband and a wife, it 
appears that in these tribunals it is only used by women and is usually not 
readily granted to them. The majority of South African Muslims, both men 
and women, utilise these tribunals to seek official ratification, through religious 
decrees of divorce and judgments, of their decision to divorce. 

In attempting to reconcile parties, ulama act as both mediators and 
arbitrators, and when authorised by the husband to act on his behalf, ulama 
may also act as the husband’s nominee or agent to divorce his wife. While 
the 2003 Muslim Marriages Bill conferred a major role in the application of 
the law as accredited mediators, arbitrators, marriage officers and assessors 
on ulama, these roles have been drastically reduced in the 2010 Bill.224 
While retaining their roles of marriage officer and mediator, the 2010 Bill has 
effectively removed arbitration, Muslim judges, and Muslim assessors from 
the picture. As is explained below,225 the Bill proposes that a secular court 
should adjudicate divorces. While this means that a non-Muslim judge could 
preside over a matter involving Muslim personal law (and, therefore, Islamic 
law), it does not preclude parties from presenting evidence by Shari’a experts 
to guide the court, especially in the complex area of divorce, as has been the 
case in the past and still is.226 

8 � REGULATION OF DIVORCE IN THE MUSLIM MARRIAGES 
BILL, 2010 

Clause 9 of the Muslim Marriages Bill accords with Islamic law in recognising 
four (not all) forms of divorce: the talaq of the husband227 (in both Sunna 
(recommended) and innovated (bida) subdivisions), talaq al-tafwid (husband 

223  See Moosa Unveiling the Mind 143–62 for a detailed discussion of the number, formation and 
role of such bodies in South Africa. See, in general, Toefy Divorce in the Muslim Community for 
an outline of the procedure usually followed in order to obtain a Muslim divorce. See also paras  
5(1)(c)(ii) and 5.4 above.
224  See para 6.2(c) above.
225  See para 8 below.
226  Moosa Unveiling the Mind 158 and 160. Expert witnesses were called in, for instance, Ryland v 
Edros 1997 (2) SA 690 (C). Hassam v Jacobs 2008 (4) All SA 350 (C) is a typical example of the 
difficulties a court will be faced with if such expert opinion is not sought. See also the comments by 
Revelas J in AM v RM 2010 (2) SA 223 (ECP) para 2. 
227  Clause 9(3)(a). See also the definitions of ‘Tal q’ and ‘revocable’ and ‘irrevocable’ tal q in cl 1. 
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delegating his right to divorce to his wife),228 khul’ (dissolution at the instance 
of the wife),229 and faskh230 (dissolution granted by a court and available to both 
spouses), and regulates all these forms as irrevocable divorces.

Talaq is regulated in a way that ensures both knowledge on the part of the wife 
through registration231 and official finalisation of the process of divorce through 
the confirmation of the divorce by a secular court in the case of talaq or faskh.232 

If parties elect to opt out of the provisions of the Bill, religious tribunals will 
continue to play a role in their divorces but the parties will not be precluded from 
seeking secular relief as is currently the case. However, the Bill makes it easier for 
parties who have elected to subject their marriage to its provisions and who wish 
to obtain relief in respect of the consequences flowing from these marriages,233 
whether during the marriage or after divorce, to do so. The provisions of the Bill 
allow for confirmation of both the marriage and the divorce by a secular court.

Clause 9(3)(a) of the Bill deals with the registration of an irrevocable talaq as 
follows: 

The husband must register an irrevocable Tal​
__
 a​q (which takes effect as from 

the time of pronouncement thereof) immediately, but .  .  . not later than 
30 days after its pronouncement, with a marriage officer in the magisterial 
district closest to his wife’s residence, in the presence of two competent 
witnesses, and after due notice to the wife.

By virtue of the definition in clause 1 of the Bill, a marriage officer may include 
an ulama member or any Muslim person (of either sex) with knowledge of 
Islamic law and who is accredited as such officer. As indicated above,234 there is a 
distinction between an irrevocable talaq (which results in a de facto, final divorce) 
and a talaq that is effective from the time of its pronouncement (which results in 
a divorce that can be either revocable or irrevocable). The wording of clause 9(3)  
makes it clear that the provision applies only to a talaq that is irrevocable. A 
husband alone must register an irrevocable talaq, either immediately (that is, the 
talaq or delegated talaq must be pronounced as irrevocable at the same time that 
it is registered) or within 30 days after it was pronounced as irrevocable (either 
extra-judicially by the husband himself or with the assistance of a religious 
tribunal). While tribunals may continue to facilitate talaqs to the point that they 
are confirmed to be irrevocable (finally effective), these divorces will only be 
deemed officially (legally) finalised once registered and confirmed by an order 

228  Clause 9(3)(c).
229  Clause 9(6)(a) and (b). See also the definition of ‘Khula’’ in cl 1.
230  Clause 9(5)(b) and (d). 
231  She is required to be notified of the divorce at the time of its registration: cl 9(3)(a) and (b). 
232  Clause 9(3)(e).
233  See para 9 below.
234  See para 6 above.
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of the secular court. All three forms, namely the talaq, delegated divorce, and 
khul’, will already upon registration be deemed irrevocable. The judicial faskh, 
once granted by the court, will also be irrevocable. However, while there seems 
to be some contradiction in this exposition and duplication evident in the role 
of secular courts, the whole idea behind the secular courts’ confirmation of a 
registered divorce is to officially bring the process to an end and thus to provide 
legal certainty of the divorce. One may, for example, have as (one?) possible 
route: (1) Muslim divorce; (2) its registration; and (3) its confirmation. Steps (2) 
and (3) are always necessary. 

The same registration and notice requirements of talaq apply to a wife who 
exercises her delegated right235 to divorce. It would appear from the provisions of 
the Bill that because the wife (not the husband) has pronounced the talaq in terms 
of a delegated divorce, her presence would be required before such registration can 
take place. Her presence is naturally required in the case of the faskh for which 
she has applied and also in the case of the registration of the khul’ where the Bill 
specifically says that ‘[s]pouses who have effected [such a divorce] must personally 
and jointly appear’ at the time of its registration in the presence of witnesses.236 A 
khul’ is registered as ‘one irrevocable talaq’237 after which the same confirmation 
and interim relief provisions apply. Since it is regarded as a minor degree irrevocable 
divorce, spouses may remarry each other with no halala being necessary.

The Bill does not provide for a husband to be compelled238 to divorce his wife 
through talaq (unless of course he delegated the right to divorce to her). While a 
court grants a decree of divorce confirming both a talaq and a faskh, and in fact also 
grants the faskh itself, the court does not grant a talaq to the wife (the husband does). 
The court merely confirms an already registered irrevocable talaq and, since both 
spouses are in possession of a certificate that serves as proof of such registration, it 
may confirm the divorce at the instance of either the wife or the husband. The Bill 
provides for the speedy finalisation of the divorce by indicating that ‘[a] spouse’ 
(either the husband or wife) must institute an action for confirmation of the talaq.239 

Only a secular court may grant a faskh. When the court grants a husband or 
wife a decree of divorce in the form of a faskh, it ‘has the effect of terminating 
the marriage, in accordance with Islamic law’.240 The fact that this method 
is equally available to both spouses also reduces the stigma241 that is usually 
attached to a divorce, whether instituted by a husband, who is seen to be 
abandoning his wife (especially when he does so for another woman) or by 
a wife, who is seen to be abandoning her husband. This does not, however, 

235  Clause 9(3)(c).
236  Clause 9(6)(a).
237  Clause 9(6)(b). 
238  In this regard, see the discussion of s 5A in para 4(2)(a) above.
239  Clause 9(3)(e).
240  Clause 9(5)(b) and (d). 
241  See Toefy Divorce in the Muslim Community 146. 
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necessarily mean that the function of the religious tribunal to grant a faskh is 
effectively terminated. While it may seem to be a duplication of the process, 
even parties who are bound by the Bill are not precluded from obtaining a faskh 
from a religious tribunal. However, the faskh certificate provided by a religious 
tribunal, and especially the reasons given for requesting the faskh, will only be 
of evidentiary and theoretical value in assisting the secular judge whose decree 
of divorce will ultimately be the only officially recognised document. This will 
avoid any future uncertainty and a repeat of the situation in Hassam v Jacobs242 
where the (successful) applicant averred that the faskh that she had obtained 
‘became ineffectual’ because of the conduct of her deceased husband who had 
apparently ‘rejected’ the faskh ‘by tearing up the document evidencing it when 
presented to him’ and that they had subsequently reconciled during her idda 
period.243 As indicated above,244 the faskh was treated as revocable as a result of 
a misdirected and flawed application of Islamic law. Given that reconciliation 
ought not to be possible once an irrevocable faskh has been granted by an 
unofficial religious tribunal or member of the ulama fraternity, together with 
the fact that her husband was (morally but) not legally compelled to accept as 
valid such a ruling, her husband’s rejection could also have been construed as 
deliberately not wanting to abide by the ruling. The subsequent reconciliation 
of the spouses could therefore initially also have been construed as amounting 
to ‘living in sin’ and, since her husband later also married another woman, 
it could also have been construed as adultery on the part of both parties. In 
terms of Islamic law, and therefore the Bill, the fact that a faskh terminates the 
marriage irrevocably would also mean that the couple who wish to reconcile 
must enter into a new marriage contract after the completion of the idda of the 
former wife. The intervening process of halala would not apply in such a case 
since it was the court that granted the decree of divorce. 

Deliberate failure by a husband to register an irrevocable talaq does not alter 
the fact that the divorce is effective from the time of its pronouncement.245 
However, the husband’s contravention of the provisions of the Bill in this regard 
would amount to a criminal offence that could result in a steep fine.246 

While not immediately clear from clause 9(3)(a), it would seem that a divorce 
may only be registered ‘after due notice to the wife’ of the registration and not the 
divorce itself (which may have been pronounced earlier). This is evident from 
clause 9(3)(b) and the fact that Islamic law does not require notice to be given 
to a wife in order for a divorce to be effective (it is effective from the time of 

242  2008 (4) All SA 350 (C). For a critical analysis of this case, see Moosa, N & Abduroaf, M ‘Faskh 
(Divorce) and Intestate Succession in Islamic and South African Law: Impact of the Watershed 
Judgment in Hassam v Jacobs and the Muslim Marriages Bill’ 2014 Acta Juridica 160. See also notes 
170 and 171 above.
243  See para 2 of the High Court judgment. 
244  See para 5.4(b) above.
245  Clause 9(4)(b).
246  Clause 9(4)(a).
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pronouncement). 
Unlike clause 9(3)(a) of the 2003 Bill, which required the presence of the 

wife or her representative at the registration of an irrevocable talaq, the 2010 Bill 
does not require such presence. While the 2010 Bill247 requires two witnesses to 
be present at the time of the conclusion of a marriage in order for the contract 
of marriage to be valid, two witnesses are not necessarily required at the time of 
the termination of the marriage. The 2010 Bill merely requires two witnesses to 
be present at the time of the registration of an irrevocable talaq.248 As already 
indicated, registration may or may not coincide with termination; it will coincide 
if registration and termination occur simultaneously, while it will not coincide if 
termination precedes registration. 

The 2010 Bill also acknowledges that a spouse may dispute249 the validity of an 
irrevocable talaq and that this may delay registration of the talaq until the dispute 
has been resolved through compulsory mediation and the parties’ reaching a 
written settlement or, failing this, by the secular court itself. The court will have 
to resolve such a dispute directly in the context of Islamic law, which includes 
the primary sources on which Islamic law is based and from which it may deviate. 
In doing so, the secular court judges, although guided by the provisions and 
definitions of the Bill, will also be expected to engage with and interpret Islamic 
law and may even find themselves preferring one of the varied interpretations 
over the others in order to pronounce on Muslim personal law-related matters. 
Ulama will invariably continue to play a pivotal role as mediators250 and in giving 
their expert opinions in disputed matters. When they choose one or other of the 
religious views, non-Muslim and Muslim judges invariably are also accepting a 
particular interpretation of Islamic law. As explained below in this chapter,251 the 
bold reasoning and innovative decision of Farlam J in Ryland v Edros,252 decided 
when the interim Constitution was still in operation, is instructive in this regard 
and is a far cry from the decision reached in Ismail v Ismail in 1983 by the then 
Appellate Division.253

247  Clause 5(1)(c).
248  Clause 9(3)(a).
249  Clause 9(2)(d).
250  See para 6.2(c) above. 
251  See para 9.1 below.
252  Ryland v Edros 1997 (2) SA 690 (C).
253  See Rautenbach, C ‘Islamic Marriages in South Africa: Quo Vadimus?’ (2004) 69 Koers 121 
at 130–1 and 136–7 for further elaboration of the interpretative role of judges and their role in 
pronouncing on religious matters, including an analysis of Ismail and Ryland v Edros, both of which 
involved a Muslim divorce. 
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9 � OVERVIEW OF THE LEGAL CONSEQUENCES OF DIVORCE 
IN THE CONTEXT OF SOUTH AFRICAN LAW, ISLAMIC 
LAW AND THE MUSLIM MARRIAGES BILL, 2010254 

9.1  Introduction

An Islamic marriage contract is not only a private matter but also a social and 
economic contract. Knowledgeable parties may protect themselves by setting 
the terms for the marriage and also deciding on the terms for its ending. Given 
the public and social nature of the marriage contract, it is understandable that an 
Islamic divorce also involves a complicated entanglement of personal, economic 
and legal ties that become difficult to re-arrange and sever in order to enable 
spouses to lead their lives independently of each other and without the stigma 
which is usually attached to divorce, whether achieved at the initiative of the 
husband or the wife. 

In terms of Islamic law, and premised on what today is considered an outmoded 
and patriarchal Islamic ideal, especially in the current South African constitutional 
context, economic superiority is attributed to Muslim husbands and fathers as a 
result of their being sole providers (breadwinners) and maintainers of dependent 
wives and children during the subsistence of their Muslim marriage(s). In terms of 
what is deemed to be a controversial Qur’anic injunction,255 the husband is duty 
bound to unilaterally support and maintain (nafaqa)256 his family. Non-payment 
of maintenance during the normal course of a marriage is itself a ground for a 
wife to initiate a judicial divorce (faskh).257 That a Muslim woman is a financially 
independent being who is permitted to own, earn and dispose of wealth and 
to regulate her proprietary affairs as she may deem fit is of no consequence 
during the marriage. Thus, no matter how well-off the wife is, she is not legally 
obliged to ‘win’ the ‘bread’ and where she has so contributed, it is considered 
to be a debt that she may reclaim from her husband on divorce.258 All that is 
expected as a quid pro quo from the wife, to justify her religious entitlement to 
such maintenance, is that she be a dutiful and obedient wife and good mother. 

The husband’s increased responsibilities are, in turn, deemed to justify, on the 
one hand, his unilateral right to divorce and sole guardianship of the children 
and therefore their continued maintenance upon divorce, and, on the other 

254  The Muslim Marriages Bill deals with maintenance of wives, children and divorcees under one 
heading (cl 11) and therefore an overlap between the present discussion and other references to 
marriage maintenance (nafaqa) is inevitable. 
255  Q.4:34. For further reference to this verse and a discussion of the controversies pertaining both 
to it and to Q.2:228 (divorce verse), see Moosa Unveiling the Mind 26, 46 and 106–107n99. See also 
Nasir Status of Women 105. 
256  In terms of Islamic law, nafaqa covers maintenance generally owed by a man to his dependants. 
It is also understood as such in terms of the Muslim Marriages Bill (cl 11(2)(a) and (b)). It usually 
includes, but is not limited to, food, clothing and lodging.
257  See further para 5.4(b) above.
258  Nasir Status of Women 107; Toffar Administration of Islamic Law of Marriage and Divorce 105.
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hand, the temporary maintenance of his wife and her limited right to care of 
the children upon divorce. According to Islamic law, nafaqa is the lawful right 
of a woman in a Muslim marriage regardless of her (kitabi) religion and the 
extent of her wealth.259 As is the case with contracts in general, the husband’s 
obligations regarding marriage maintenance (nafaqa) come to an end with 
regard to his wife (but not their children) upon the termination of the marriage. 
The financial claims of a Muslim woman to the wealth of her husband are very 
limited once she is divorced. In terms of the strictest Shari’a provisions, the legal 
consequences which follow the arbitrary repudiation of a wife by her husband 
are usually minimal; in complying with Shari’a, these provisions are also reflected 
and generally incorporated in the Muslim Marriages Bill. While not important 
during the marriage, the wife’s limited economic entitlement upon divorce is 
justified on the grounds that a Muslim woman is not precluded from being 
financially independent and the fact that she is deemed to be entitled to further 
support by the men in her family upon divorce. Her limited right to care allows 
her to remarry without any such related encumbrances tying her to her former 
marriage. While, theoretically, it seems that the rights and duties of husbands and 
wives offset each other quite evenly, practical reality dictates otherwise. 

In addition to their financial responsibilities as husbands and fathers, Muslim 
men are, in terms of a general Islamic law rule, deemed also to be responsible 
for the financial welfare of single, divorced and widowed women in their family 
(including their divorced daughters), who are struggling to make ends meet. 
While the rights and duties of men and women are unequal in this regard and 
generally appear to favour the wife, they have to be seen in the context of the 
unequal inheritance rights of women and the unilateral right to divorce granted 
to Muslim men. The increased financial responsibility of men may be justified 
on the basis of their entitlement to an increased share (usually double that of a 
female) of an inheritance in terms of Islamic law.260 

It is submitted that the majority of South African Muslim women can be 
deemed to fall into the category of conservative-Islamist Muslims. Most are 
encouraged to be home-makers and stay-at-home mothers as this is deemed 
to be the Islamic ideal. Whilst theoretically well provided for during marriage, 
the nature of the marriage contract, which by default is an antenuptial contract 
providing for complete separation of property, also means that the wife, who 
did not work outside of the home, whether by choice or because she was not 
permitted to do so by her husband, and who is also not in possession of much 
education and self-generated or inherited wealth, is often left with few resources 
upon divorce. Given this reality and the fact that her entitlement upon divorce 
is both limited and temporary, it should not be surprising that even when they 
are not content in their marriages, some women have no option but to endure 
the marriage rather than divorce their husbands and face literal destitution. This 

259  Nasir Personal Status 173 and Status of Women 105.
260  See Moosa Comparative Study 135ff.
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is often the case even though, once divorced and finding herself in a position 
of need, the former wife’s male blood relatives who may inherit from her, for 
example, her adult son, her father and brothers (and usually in that order of 
precedence), are in the first instance deemed to resume the responsibility for 
her maintenance, at least until she remarries (which they would encourage as 
ideal for everyone concerned). In a negative economic climate which also affects 
former husbands who struggle to earn a decent income, many South African 
Muslim women find themselves in dire straits and faced with the possibility of 
destitution when divorced since they cannot depend on their blood relatives 
who no longer live as extended families but as modern nuclear families. Former 
husbands often fail to pay the limited divorce (idda) maintenance, let alone any 
outstanding marital debts (including the mahr). Fearing possible destitution, the 
wife may as a measure of last resort turn to welfare, as has been suggested should 
be the case in South Africa.261 While a sense of collective accountability is ideal, 
it can provide little more than short-term relief. It is submitted that recognition 
of Muslim marriages remains a necessary first step in solving this problem and 
that neither welfare organisations nor the broader Muslim community can and 
should be solely relied on or expected to carry this responsibility. Such reliance is 
bound to be problematic since, as is currently the case, South Africa already does 
not have adequate funds to support those already in even more dire straits.262 

Practical realities also dictate that in cases where wives have contributed to the 
financial upkeep and maintenance of the family, it is very difficult for them to 
prove this and to reclaim such debt. While the wife is not required to make such 
contributions, this does not detract from the fact that women do so, if not out 
of necessity then simply because they have the means and want to do so. This is 
supported by the data contained in the recent study conducted among a sample 
of 295 Muslim women in the Western Cape.263 If the husband cannot afford to 
maintain the children or reneges on this duty, the children’s mother is usually duty 
bound to do so in spite of the clear Qur’anic injunction264 that she is not so obliged. 

Thus, in spite of the Islamic ideal, the South African reality is that Muslim women 
and children are often not only inadequately maintained during marriage but also 
unable to secure the limited financial resources that they are entitled to upon divorce, 
and this is so even if religious tribunals have decided in their favour. While they await 
the formal recognition of their Muslim marriages, women are therefore often forced 

261  Toffar Administration of Islamic Law of Marriage and Divorce 262–4 suggests that, as a last 
resort, maintenance can be provided for divorcees and widows through the legal establishment of 
a special fund, under the administration of a Muslim Family Court, for this purpose and to which 
all employed Muslims must contribute. He also suggests that such fund be annually augmented by 
the State Treasury. However, the establishment of separate courts for the administration of Muslim 
marriages is no longer an option. See also Moosa Human Rights and Gender Consequences 49–50.
262  See Skelton & Carnelley (eds) Family Law 351n149 and the view of Toffar Administration of 
Islamic Law of Marriage and Divorce in the previous footnote. 
263  See Shaikh et al op cit note 119 at 4. 
264  Q.4:34.
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to seek relief for themselves and their children from South African courts in terms 
of secular legislation. Given that approaching the courts is a costly affair, most of 
the cases where significant gains have been made were test cases instituted on an 
ad hoc basis, and all were initiated by women. While the precedents that have been 
set ultimately benefit all Muslim women and their children, the successful party 
herself has often gained very little real (financial) benefit. Muslim women, desperate 
in their quest for relief, continue to resort to relying on handy tools like the universal 
partnership in order to ensure due rights in terms of Islamic law, as is evident from 
the 2006 Constitutional Court case of Du Toit v Seria.265 

While post-democracy court cases have provided relief, pre-democracy and even 
earlier court cases were varied in outcome and mostly did not do so. One such early 
divorce case, Ismail v Ismail,266 is instructive in this regard. A husband had divorced 
his wife by means of three irrevocable talaqs and she claimed, among others, 
arrear marriage maintenance (nafaqa) and divorce (idda) maintenance. Although 
a Muslim cleric (moulana) had decided in her favour, the husband did not abide 
by the ruling. Since he could not legally be compelled to give effect to the ruling, 
his wife was forced to seek relief in the secular court.267 The wife had met with 
success in a religious tribunal but with no relief, and she was also unsuccessful in 
the secular court due to the non-recognition of her Muslim marriage. 

An example of an early post-democracy case relating to a Muslim divorce is 
Ryland v Edros.268 The wife had been unsuccessful in procuring a fair settlement 
in a Cape-based religious tribunal but, because these decisions are not finally 
binding and can therefore be contested in South African courts, met with some 
success in a secular court in spite of the non-recognition of Muslim marriages. 
The Ryland case was the first post-apartheid case to explicitly give effect to some 
of the consequences flowing from a de facto monogamous Muslim marriage. In 
this case, the court innovatively enforced parts of a Muslim marriage contract 
after the marriage was terminated by the husband through serving three talaqs 
on his wife. The husband instituted an action to evict his wife from their common 
home. She defended the action and instituted a counterclaim in which she 
claimed arrear maintenance for the duration of their sixteen years of marriage, 
a consolatory gift (mata’a) for unjustified repudiation and an equitable share of 
the growth of her husband’s estate to which she had contributed. At a pre-trial 

265  Du Toit v Seria 2006 (8) BCLR 869 (CC). In this case, the Constitutional Court refused an 
application for leave to appeal to it against a judgment of the High Court. The applicant was a party 
(only) to a Muslim marriage that had lasted for 28 years but which had ended by irrevocable talaq. 
She unsuccessfully instituted an action in the High Court claiming an order that, at common law, 
a universal partnership had existed between herself and the respondent (her husband) during the 
subsistence of their marriage, and that she was therefore entitled to a half-share of his property. 
While she also claimed rehabilitative maintenance for twelve months, the court noted that such 
claim had not been pursued. For reference to this more recent case and other much earlier cases, see 
Moosa Unveiling the Mind 153. 
266  1983 (1) SA 1006 (A). 
267  See Rautenbach op cit note 253 at 130–1.
268  1997 (2) SA 690 (C). See also Moosa op cit note 86 at 36. 
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conference the parties agreed that the rules of the Shafi’i school would apply 
since both of them were adherents of this school. The court found that the wife 
was entitled to marriage maintenance (nafaqa) during the subsistence of the 
marriage in accordance with the means of the husband and to maintenance for 
the three months of her idda after the marriage was terminated by the third talaq. 
However, the court only granted her limited arrear nafaqa because, even though 
the nafaqa debt does not prescribe in terms of Islamic law, consideration was 
given to prescription in terms of South African law. The court further awarded 
her mata’a because her husband had divorced her without just cause. Both 
claims were limited in accordance with Islamic law. The court however found 
that she was not entitled to a share in the growth of her husband’s estate.269 
Since a husband’s legal duty of support could only arise from a legally recognised 
marriage in South Africa, the wife was not treated as a spouse but, based on the 
contractual nature of the Muslim marriage, the marriage was treated as a contract 
which could be enforced as between the parties.

The reasoning underlying the decision in the Ryland case has subsequently been 
adopted in other cases. The courts, including the Constitutional Court, have afforded 
limited recognition to Muslim marriages and have extended the meaning of the 
word ‘spouse’ in several Acts, including the Maintenance Act 99 of 1998, to partners 
in both de facto monogamous270 and polygynous271 Muslim marriages in order to 

269  See Goolam et al op cit note 32 at 300–1; Rautenbach op cit note 253 at 139. 
270  Following Ryland v Edros 1997 (2) SA 690 (C), the Supreme Court of Appeal in Amod v 
Multilateral Motor Vehicle Accidents Fund (Commissioner for Gender Equality Intervening) 1999 
(4) SA 1319 (SCA) also gave consideration to the religious nature of a Muslim marriage after it 
reversed the decision in Amod v Multilateral Motor Vehicle Accidents Fund 1997 (12) BCLR 1716 
(D) and found that Mrs Amod’s deceased husband had a legal duty to support her. The Supreme 
Court of Appeal extended the dependant’s action for loss of support to the surviving spouse in a 
monogamous Muslim marriage. Although the courts, in part, continued with this positive trend in 
Daniels v Campbell 2003 (9) BCLR 969 (C), it was the Constitutional Court in Daniels v Campbell 
NO 2004 (5) SA 331 (CC) that specifically extended the meaning of the word ‘spouse’ in both 
the Intestate Succession Act 81 of 1987 and the Maintenance of Surviving Spouses Act 27 of 
1990 and the word ‘survivor’ in the latter Act to include Muslim spouses and surviving spouses 
in monogamous Muslim marriages. For more detail, see Heaton Family Law 232–4; Rautenbach 
et al Introduction to Legal Pluralism 198–201; Moosa, N & Karbanee, S ‘An Exploration of Mata’a 
Maintenance in Anticipation of the Recognition of Muslim Marriages in South Africa: (Re)-opening 
a Veritable Pandora’s Box?’ (2004) 8 Law, Democracy and Development 267 at 281–2 and 287. 
271  Khan v Khan 2005 (2) SA 272 (T) was the first post-apartheid case to expressly state that if 
the consequences flowing from a de facto monogamous Muslim marriage were recognised (as had 
been done in Ryland v Edros 1997 (2) SA 690 (C) and Amod v Multilateral Motor Vehicle Accidents 
Fund (Commissioner for Gender Equality Intervening) 1999 (4) SA 1319 (SCA)), such recognition 
should also be extended to polygynous marriages. This was confirmed by the Constitutional Court 
in 2009 in Hassam v Jacobs NO 2009 (5) SA 572 (CC). The court a quo in Hassam v Jacobs 2008 
(4) All SA 350 (C) extended the application of the Intestate Succession Act and the Maintenance 
of Surviving Spouses Act to spouses in de facto polygynous marriages. While the ambit of the word 
‘survivor’ in the latter Act proved unproblematic in the court a quo, this was not the case with the 
word ‘spouse’ in the former Act and it was left to the Constitutional Court to confirm an order of 
constitutional invalidity made in this regard. The Constitutional Court held that the exclusion of 
widows from such de facto polygynous marriages from the ambit of the Intestate Succession Act 
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provide relief to Muslim women in cases of death or divorce of their spouses. The 
Muslim Marriages Bill272 also makes provision for relevant amendments to current 
legislation to include Muslim spouses. The piecemeal development and protection of 
the rights of Muslim women by the judiciary, though necessary and therefore to be 
welcomed, is nonetheless unsatisfactory and not sustainable in the long term. 

Cognisant that in terms of Islamic law effective care and guardianship 
ultimately remain vested in the former husband, whose financial and maintenance 
obligations to the former wife, though generous upon and during marriage, are 
severely curtailed upon and after divorce, clauses 10 and 11 of the Bill regulate 
the usually limited consequences that flow from Muslim divorces and synthesise 
them with the provisions of South African law. In doing so, the Bill succeeds in 
making generous provision for children. The Bill also ensures a wife equitable and 
adequate, though not necessarily optimal, protection with regard to maintenance. 
These provisions have proved less contentious than those relating to the grounds 
of and procedure for divorce. In terms of the Bill, a divorced woman would 
not have to depend on her family because her marriage will be afforded legal 
recognition. It is also envisaged that the extensive maintenance provisions of 
clause 11 of the Bill, which also give courts considerable discretion in calculating 
and even amending the amount of maintenance that ‘must be fair and just having 
regard to all the circumstances of the case’,273 will assist in alleviating some of the 
practical problems and hardships experienced by Muslim women. 

However, as will become evident under the next few headings, it is a matter 
of debate whether dower and temporary idda (divorce) maintenance amount to 
real privileges for women and real deterrents to ensure that men take divorce 
seriously. Since the right to divorce vests in the husband, the wife may herself 
negatively influence the extent of her support in order to secure a divorce from 
him. She may have to sacrifice her right to dower and maintenance in order to 
extricate herself from the marriage when using certain forms of divorce that are 
only available to her with his assistance, for example, a khul’ divorce initiated 
by her. Thus, when factors such as the form of divorce, the issue of which party 
initiated the divorce, and whether or not the marriage was consummated are 
taken into consideration and all calculations have been made, the wife may 
effectively walk away from her marriage (regardless of its duration) with little 
more than three months’ maintenance and a usually once-off consolatory gift 

amounted to unjustifiable and unfair discrimination on the grounds of gender, religion and marital 
status. For more detail on the decision of the court a quo, see para 5.4(b) above and para 9.2(b) 
below. See also Heaton Family Law 233–4; Mbatha et al op cit note 26 at 162 and 172; Rautenbach 
et al Introduction to Legal Pluralism 201–3. 
272  Clause 17 of the Muslim Marriages Bill, read with its Schedule, provides for amendments to 
current legislation to include Muslim spouses, including an amendment to s 1 of the Intestate 
Succession Act to include a Muslim spouse in the definition of ‘spouse’. It also calls for the 
amendment of s 1 of the Maintenance of Surviving Spouses Act to include a Muslim surviving 
spouse in the definition of ‘survivor’.
273  Clause 11(3)–(4). See further para 9.4(a)(i) below.
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(mata’a in its narrow sense). Often she has difficulty in securing even this limited 
maintenance. The consolatory gift is not mandatory and is often treated as little 
more than a parting gift to serve a social purpose. Although there is also a wider 
meaning that may be attributed to the term ‘mata’a’ that lends itself to a more 
favourable and long-term post-divorce extension of maintenance for the wife, 
this meaning is not commonly favoured.274 

The financial support in the case of dower and inheritance is due to her as of 
right and as effects of a valid marriage, not as a consequence of divorce. 

9.2  The personal consequences of divorce 
(a)  Competency to remarry 

Unless exempted from observing it, an irrevocably divorced wife is temporarily 
prohibited from remarrying anyone else (including her former husband) until 
the expiry of her idda period.275 

(b)  Wife’s right to inheritance 

A wife is entitled to inherit from her husband, and he from her, if either one of them 
should die during the idda following upon a revocable divorce, because they are still 
married to each other during this period. However, neither spouse may inherit from 
the other should one of them die after an irrevocable divorce.276 The only exception 
to the latter rule is that the wife may inherit if she is divorced by a ‘mortally’ ill 
husband.277 While the four schools of law differ in their opinions with regard to a 
woman who has been irrevocably divorced by her ill husband who subsequently dies 
from the same illness,278 it is generally accepted that she would be entitled to inherit 
if she can prove that her husband, knowing that he was in the process of dying, 
deliberately brought about the irrevocable divorce before he died in order to deprive 
her of her inheritance.279 She may also have to share her portion with other wives if 
her husband entered into further polygynous marriages.280

274  On mata’a, see further para 9.3(c) below.
275  On the idda, see para 6.2(d) above.
276  In Hassam v Jacobs 2008 (4) All SA 350 (C), a faskh which would generally have been considered 
to be irrevocable, was treated as revocable. This allowed the wife to be treated as an heir in terms 
of the Islamic law of inheritance and therefore to be able to inherit from the deceased estate of her 
former husband. See para 5.4(b) and notes 243 and 271 above.
277  The terms ‘death illness’ or ‘mortal sickness’ are used in the sources cited in this regard.
278  For detail on the varied opinions of jurists in this regard, see Engineer op cit note 46 at 165–6. 
279  Nasir Status of Women 129. 
280  See para 4(1)(a) above.
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9.3  The proprietary consequences of divorce 
(a) � Pensions, default matrimonial property system, redistribution, and 

settlement agreements
A wife may reclaim, as a debt owed by the husband, any maintenance contribution 
that she may have made during the subsistence of the marriage and even any 
arrear maintenance (nafaqa) that was due to her during the marriage. If the wife 
has financially contributed to the household, the contribution is considered to be 
a debt in terms of the Muslim Marriages Bill.281 In terms of the Bill, any arrear 
maintenance due to the wife does not prescribe.282 

In terms of the Pension Funds Act 24 of 1956, one of the requirements for 
paying part of a member’s pension benefit or minimum individual reserve to 
his or her non-member spouse is that the amount must have been assigned to 
the non-member spouse by a court in terms of an order under section 7(8) of 
the Divorce Act.283 This requirement effectively excludes most Muslim divorces 
since Muslim marriages are generally not dissolved by an order of court and an 
order can therefore not be made in terms of section 7(8) of the Divorce Act. 
However, in terms of the Bill, a court granting or confirming a decree for the 
dissolution of a Muslim marriage has the powers granted in section 7(1), (7) and 
(8) of the Divorce Act.284 This means that a court may make an (divorce) order 
in accordance with the terms of a settlement agreement between the spouses 
and that it may have regard to a spouse’s pension interest in connection with 
the division of assets and maintenance on divorce.285 In a March 2012 ruling, 
the Pension Funds Adjudicator was proactive in ruling that Muslim divorcees 
are entitled to a share of their spouse’s pension interest upon divorce.286 Whilst 
beneficial and to be welcomed, the rationale on which the decision is based 
may be subject to criticism, given the non-recognition of Muslim marriages.287 
Ultimately, this point makes the case for recognition all that much stronger. 

In terms of the Bill, the negative consequences of the default matrimonial 
property system of a Muslim marriage (complete separation of property)288 can 

281  Clauses 9(8)(b)(ii) and (f) and 11(5).
282  Clause 11(5).
283  Section 37D(1)(d)(ii). See the amendment to s 37D of the Pension Funds Act by s 28(b) of the 
Pension Funds Amendment Act 11 of 2007.
284  Several subsections of s 7 govern the division of assets of divorcing parties. Section 7(7) and (8), 
in particular, relates to the distribution of pension interests between parties on divorce. Section 7(1) 
applies to settlement agreements. On s 7(1), (7) and (8), see further Chapter 4 above.
285  Clause 9(8)(a). 
286  Tryon v Nedgroup Defined Contribution Pension and Provident Funds PFA/GA/8796/2011/
TCM, available at http://www.pfa.org.za/index.php/determinations?task=document.viewdoc&id=2316 
(accessed 23 February 2014). 
287  See Wiid, Y An Evaluation of Parametric Amendments of Legislation Relating to the Distribution 
of Retirement Benefits upon Divorce (unpublished LLM dissertation, University of the Western Cape 
2011) 95–101.
288  See para 4(1)(b) above. See also the comment by Goodey AJ in Khan v Khan 2005 (2) SA 272 
(T) paras 4.6–4.7 that the finding of the magistrate in the maintenance court (the court a quo) that 
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only be tempered or alleviated by a court upon divorce if the spouses have failed to 
reach a settlement agreement regarding the division of their assets. In such a case, 
the court must, ‘if it deems it just and equitable’, order that the assets be divided 
equitably between the parties289 and may exercise this power only in the following 
circumstances: when one party may have in fact assisted290 or rendered services 
in the family business or may have actually contributed291 to the maintenance or 
increase of the other’s estate. The judicial discretion of the court means that it is 
not obliged to grant relief to the wife in all instances where she may have assisted 
or contributed to the maintenance or increase of her husband’s estate. 

(b)  Payment of the whole or outstanding dower due to the wife 

Dower is an important ingredient of the marriage contract. It is a sum of money, 
property or anything of value which becomes payable by the husband to the wife 
exclusively as an ex lege effect or consequence of marriage unless she has voluntarily 
waived her right to it.292 The Qur’an instructs that even if a husband had given 
his wife ‘a whole treasure [translated as boundless wealth] for dower’, he ‘take not 
the least bit of it back’.293 It must be made clear — and this is also recognised in 
the Muslim Marriages Bill294 — that the payment of dower is a debt flowing from 
the marriage itself and the husband is legally obliged to pay it to his wife. It is not 
something ‘extra’ that the husband is giving the wife because of considerations 
of generosity or remorse for having (arbitrarily) divorced her. While payment of 
dower usually is prompt and is paid at the time of marriage or on demand, it may 
be deferred and payable on the dissolution of the marriage by divorce. Once a 
divorce in a consummated marriage has become final (irrevocable), the wife is 
entitled to her whole dower. The husband therefore has to immediately settle in 
full any unpaid (deferred) balance of the dower. It is also possible that the wife 
may have to return the dower to her husband or that she may receive a reduced 
dower from him or no dower at all on divorce if she has waived her right to it in 
order to secure a divorce from her husband. If the marriage was not consummated, 
she is only entitled to half of a validly specified dower.295 

(c)  Mata’a: Consolatory gift or maintenance beyond the idda period?

Although there are opposing views on whether the consolatory gift is property 

the parties, married only according to Islamic law, had entered into a marriage in community of 
property, was incorrect.
289  Clause 9(8)(b).
290  Clause 9(8)(b)(i).
291  Clause 9(8)(b)(ii).
292  Q.4:4. See Moosa Unveiling the Mind 43n60. 
293  Q 4:20. For more information on the Arabic translation of ‘treasure’, see Ali op cit note 2 at 
185n529 read with 125n354.
294  See, in general, cll 1 and 6(3)(c) of the Muslim Marriages Bill.
295  Q.2:237. See Nasir Status of Women 98.
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or post-divorce spousal support, it is discussed as a proprietary consequence for 
present purposes. 

As far as an irrevocable divorce is concerned, the schools of law have divergent 
opinions on the extent of the maintenance to which the wife is entitled. Distinct from 
both the dower (which pertains to the contract of marriage and not divorce)296 and 
divorce (idda) maintenance, mata’a is yet another financial entitlement or element 
that has been introduced into divorce law by Islamic law based on the Qur’an.297 It 
is usually awarded to the wife as compensation when she is divorced by her husband 
through talaq without just cause, that is, where the husband is ‘at fault’. 

‘Mata’a’ has variously been interpreted to have two meanings. The narrow 
interpretation is that it refers to a once-off consolatory gift. It has been construed 
as such in Ryland v Edros298 (which applied the Shafi’i school of law in this regard) 
and in terms of the Bill.299 In what can be described as a means test, this gift may 
vary in value according to the husband’s financial means — the Qur’an left the 
amount open to interpretation.300 According to the wider interpretation, ‘mata’a’ 
relates to opening the door to long-term post-divorce maintenance of a divorced 
woman. In its wider interpretation, it effectively allows a divorced woman to receive 
maintenance beyond the idda period (after an irrevocable divorce). However, the 
latter interpretation is not commonly accepted and its application is not without 
controversy in both Muslim and non-Muslim countries.301 

In terms of the Hanafi school, every divorcee whose marriage has been 
consummated ought also to be given a consolatory gift (mata’a in its narrow 
sense) in addition to her dower and her idda maintenance.302 If the marriage has 
not been consummated and no amount of dower has been specified, it is also 
deemed desirable, though not mandatory, that she be given a consolatory gift.303 

9.4  Post-divorce spousal maintenance304

The husband’s maintenance (nafaqa) responsibilities towards his wife terminate 
when the marriage ends. As a general rule a wife, once irrevocably divorced, has 
limited care of the spouses’ children and is entitled to maintenance for herself for 
only a limited and temporary period. Such maintenance includes the following: 

296  See the previous paragraph.
297  See Q.2:236 and apparently, albeit indirectly, also Q.2:41. 
298  1997 (2) SA 690 (C).
299  Clause 9(8)(g).
300  Q.2:236. 
301  For a detailed exploration and analysis of mata’a as post-divorce or continued (long-term) 
maintenance of the divorcee, see Moosa & Karbanee op cit note 270 at 267–88, where it is 
contended that, especially given the social reality of women, there is enough scope for the primary 
sources (Qur’an and Sunna) to be interpreted in support of such maintenance.
302  See Nasir Personal Status 135 and Status of Women 156.
303  Ibid.
304  See also para 9.3(c) above where the mata’a, which can also be categorised as post-divorce 
spousal support, is discussed as a proprietary consequence. 
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(a)	 an amount of divorce (idda) maintenance for the mandatory period of idda, 
which varies from case to case depending on the length of the wife’s idda; 

(b)	 maintenance for herself while she is caring for their children; and 
(c)	 ‘inadvertent’ post-divorce maintenance in cases of deliberate non-notification 

and concealment of the divorce. 
However, in terms of South African law, Muslim women currently may have 
access to spousal maintenance after divorce which often exceeds the limited or 
temporary period provided for in terms of Islamic law. This is explained below 
in this chapter.305

(a)  Limited and temporary divorce (idda) maintenance 

As a general rule, following an irrevocable dissolution of a Muslim marriage 
by divorce, a husband is obliged to maintain his wife during the mandatory 
idda.306 As long as the divorce is irrevocable, this maintenance is due to the wife 
regardless of whether the divorce becomes irrevocable upon the expiry of the 
idda or whether it is pronounced as irrevocable before the idda commences.307 
Payment of this maintenance is possible because idda is a grey period between 
marriage and divorce. 

Although, for the sake of convenience, divorce maintenance is referred to here 
as idda maintenance and although the amount due to the wife may be linked 
to the length of the idda period, such maintenance is separate from and must 
be distinguished from marriage maintenance (nafaqa). The maintenance that is 
paid to the wife during her idda after her husband has pronounced a revocable 
divorce (which results in a hanging marriage and a hanging divorce) is marriage 
maintenance (nafaqa). Although the marriage is ‘suspended’ by the revocable 
divorce, the woman is still a wife and not a divorcee because the marriage 
still subsists; therefore, this nafaqa is not a separate or additional amount of 
maintenance. Nafaqa must be distinguished from the idda maintenance which 
is due to a wife for the period of idda following an irrevocable divorce. In both 
instances where idda precedes or follows an irrevocable divorce, the divorce 
becomes effective from the time of such pronouncement. The divorce may only 
become irrevocable upon the wife’s completion of her idda; for example, in a 
recommended (Sunna) divorce, idda precedes irrevocability and the woman 
therefore starts her idda while she is still a wife. In other cases the divorce may 
become irrevocable immediately upon being pronounced; for example, in an 
innovated (bida) instant or triple divorce, idda only follows after the divorce 
has become irrevocable and the woman therefore starts her idda after she has 
become a de facto divorcee. In the former case (Sunna divorce), it is marriage 
maintenance (nafaqa) that is due to the woman because the marriage remains 
valid in all respects; her divorce (idda) maintenance is due to her after the divorce 

305  See para 9.4(a)(i) below.
306  Clause 11(2)(c)(i) of the Muslim Marriages Bill. 
307  A divorce may be irrevocable even before registration: see cl 9(4)(b) of the Muslim Marriages 
Bill and the definition of ‘’Iddah’ in cl 1.

Divorce_Law_BOOK.indb   341 2014/12/01   2:17 PM



342� The Law of Divorce and Dissolution of Life Partnerships in South Africa

becomes irrevocable. There is no question of double dipping. In the latter case 
(triple divorce), it is divorce (idda) maintenance in the true sense of the term 
since the divorce is already irrevocable. If the husband did not maintain her 
during the idda of a revocable divorce (that is, while the marriage still subsisted) 
she may claim this maintenance as arrear marriage maintenance (nafaqa). This is 
also how matters are provided for by the Muslim Marriages Bill, which only deals 
with a divorce in its irrevocable form. 

Divorce (idda) maintenance is only due to the woman once, whether or not it 
is paid in advance in the form of interim relief during a disputed divorce or paid 
after the divorce’s confirmation as final.308 If after a dispute has been settled and 
it is found that the husband has paid more than he should have, he is entitled to 
be reimbursed or the amount of the overpayment may be offset against any other 
maintenance due to her. 

In its definition clause, the Bill defines and appears to confine idda to ‘arising 
from the dissolution of the marriage by [divorce through] Tal q [and] Faskh’. 
However, idda is mandatory regardless of the form of divorce used and, in any 
event, the Bill makes provision for two additional forms of divorce, namely 
delegated divorce and khul’. By virtue of the recognition of these other forms 
of divorce by the Bill, the same rules that are set out above also apply to these 
forms. Thus, in the case of the delegated divorce, the divorce becomes irrevocable 
and the wife’s idda commences when she exercises her right to divorce or when 
the condition upon which the delegated divorce depends is fulfilled. In the case 
of khul’, the divorce becomes irrevocable and the wife’s idda commences when 
the husband accepts the wife’s offer and gives effect to it. Faskh is the only form 
of divorce that depends on a court’s intervention to be effective and therefore 
it is only once the court has dissolved the marriage that the divorce is deemed 
irrevocable and the idda commences.

The husband’s legal duty to provide such idda maintenance varies according 
to the length of the idda period309 and lasts until the expiration of the idda 
or, in the case of a pregnant wife, until the birth of the child.310 Sunni jurists 
are unanimous311 that following the birth of her child, a divorced mother 
may breastfeed her baby for the duration of the nursing (fosterage) period 
(which is up to, but not necessarily, two years)312 regardless of whether or not 
she is irrevocably divorced from the child’s father. She is entitled to separate 
remuneration while she breastfeeds her own child.313 This is also provided for by 
the Bill.314 By contrast, the mother’s effort which goes into the process of bottle-

308  Clauses 9(3)(g)(iii) and 11(2)(c)(i). See also para 9.6 below.
309  See para 6.2(d) above on the duration of the idda period.
310  Q.2:233. 
311  Nasir Status of Women 183–4.
312  Q.31:14 (Meccan) and Q.2:233. 
313  Q.65:1.
314  Clause 11(2)(c)(iii). 
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feeding a child will presumably be calculated as part of her additional expenses 
falling under post-idda maintenance,315 while the actual costs of bottle-feeding 
will form part of the general maintenance due to the child by the father whilst in 
the mother’s care. It is submitted that the mother should also be compensated for 
bottle-feeding her child during the idda period. Sunni jurists oblige the mother to 
breastfeed her own child as a duty and for no (additional) remuneration where 
she is in the idda of a revocable divorce (in which case she will in any event 
be entitled to marriage maintenance (nafaqa)).316 During the nursing period 
following an irrevocable divorce, the father must maintain and house both the 
child and mother and this is also provided for by the Bill.317 The parents may 
also decide that the father will employ a salaried wet-nurse (or foster mother) 
to breastfeed the child if the mother is unable or unwilling to do so herself.318

(i)  Extending maintenance after divorce in terms of South African law
When a civil marriage ends in divorce it does not preclude either spouse from 
being granted further maintenance by the other, and such maintenance may even 
continue after the death of the liable spouse.319 However, in terms of Islamic 
law, divorce maintenance is intended to be limited and is neither reciprocal 
nor gender neutral. Since South African courts also have the discretion to grant 
spousal maintenance after a divorce, and given the harsh economic climate of life 
in a secular society, it seems to have become more common for Muslim women 
to approach maintenance courts to grant them spousal maintenance beyond the 
idda period in order to assist them in becoming self-sufficient. In Khan v Khan,320 
a unique combination of facts presented itself. The husband disingenuously, 
through exercising his unilateral right to divorce, converted a claim for marriage 
maintenance (nafaqa) made during the subsistence of a marriage into a claim 
for divorce (idda) maintenance. However, the High Court held that a Muslim 
wife, whether married in a monogamous or polygynous marriage, is entitled to 
maintenance during the marriage and can enforce such maintenance in terms 
of the Maintenance Act. In this case, Mrs Khan had successfully applied to a 
maintenance court for a maintenance order while she was still married to Mr 
Khan. Mr Khan appealed against the ruling of the court a quo in terms of which 
he had agreed to pay his former wife a paltry sum of R1 000 per month and the 
premiums of a policy belonging to her. To add insult to injury, shortly before 
judgment in the court a quo was handed down, but after the proceedings were 
concluded, the appellant gave notice that he had in fact already divorced his wife 

315  See para 9.4(b) below.
316  Nasir Status of Women 185 and 196.
317  Clause 11(2)(c)(ii).
318  See Q.2:233, Q.65:1 and Q.65:6.
319  See Heaton Family Law 46–7; Skelton & Carnelley (eds) Family Law 348–9. See also Chapter 5  
above.
320  2005 (2) SA 272 (T).
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through exercising his right of talaq. He then indicated that he therefore only 
had a legal duty to provide the respondent with divorce (idda) maintenance for 
at least three months thereafter.321 Goodey AJ aptly stated: 

One can only imagine to what injustice it would lead if a Moslem [sic]
husband, upon receipt of a subpoena to appear in the maintenance court 
files a notification of the Islamic divorce and is thereby allowed to escape 
scot-free from maintaining his wife, especially if they have been married 
(like in this instance) for more than 24 years.322

Whilst Mr Khan’s actions were certainly not within the moral framework 
and spirit of Islam, they were technically within the ambit of Islamic law. 
The beneficial decision in the Khan case effectively meant that the marriage 
maintenance (nafaqa) awarded to Mrs Khan would extend beyond the period 
of idda.323 

The Muslim Marriages Bill expressly stipulates that the provisions of the 
Maintenance Act apply if a maintenance court makes a maintenance order, ‘with 
the changes required by the context’.324 This means that a court must take into 
consideration the Islamic law provisions in this regard and as outlined in the 
Bill.325 In terms of Islamic law, due regard must be had to the husband’s (and 
in the case of children, the father’s) financial means and capacity (including the 
genuine effort he ought to make to ensure that he acquires the means to be able 
to earn a living) and incapacity (for example, due to chronic illness) to provide 
maintenance. This is also reflected in the Bill, which provides that the amount of 
maintenance for which a husband is responsible ‘must be’ determined in a ‘fair 
and just’326 manner and with due regard to ‘his means’ and the ‘reasonable needs’ 
of wives.327 Thus, the amount will vary from case to case.

(b) � Maintenance for additional expenses incurred when caring for minor 
children post-divorce after expiry of the idda period

In the case of an irrevocable divorce, and after expiry of the idda period and in the 
case when she is nursing her children,328 the former wife is entitled to ‘custody’ 
maintenance as remuneration for taking care of the children during their limited 
period in her care. The period the children spend in her care may vary depending 

321  Paras 3.5–3.6, 3.9, 3.12.5 and 6.4–6.5.
322  Para 6.6.
323  See further para 9.4(a) above.
324  Clause 11(1).
325  Clause 11(2).
326  Clause 11(3).
327  Clause 11(2)(a). See also Nasir Personal Status 97–8. 
328  See para 9.4(a) above.
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on their ages and sex.329 This is also provided for by the Muslim Marriages Bill,330 
which includes the provision by the husband of a separate residence for the 
former wife if she is not able to provide for one, during this period of care only. 
During this time she may also be entitled to any additional expenses which she 
may incur. However, it should be borne in mind that she might have waived this 
entitlement in order to obtain a divorce and her freedom. 

A point that is often overlooked in legislation is that the Qur’an, in the first verse 
of a chapter specifically dedicated to divorce, prescribes or rather categorically 
commands (when addressing the Prophet as representative of the community and, 
in the context of the verse, also men), that an irrevocably divorced woman has a 
right to stay in the house of her husband (in fact, the verse speaks of ‘their [the 
women’s] houses’) and should not be turned out of their home.331 Women in a 
revocable divorce are still deemed to be married and are therefore in any event 
entitled to stay in the marital home. This verse clearly speaks of a revocable divorce 
that has become irrevocable through the expiration of the idda. In other words, it 
refers to a continued right of a woman to stay in the home to which she had grown 
accustomed, at least until she is able to become self-sufficient, and further, that the 
husband ‘part with the wives on equitable terms’ (which also implies that it should 
rather be the husband who vacates the home). In the case of mothers who care 
for minor children, keeping them under one roof would also allow such children 
to retain a sense of stability and normalcy rather than having to relocate with their 
mothers. This would also obviate the need for some women to remain in unhappy 
marriages in order, literally, to keep a roof over their head and to ensure that the 
children’s financial needs are met by their father. It is, however, unfortunate that 
the Qur’anic verse in question is generally understood to encourage only women 
in a revocable divorce to be kept in the marital home and for the period of idda 
only, and that this applies with a view to reconciliation. Reconciliation, however, is 
encouraged as a possibility and not as a foregone conclusion! 

Even though the Qur’an more than encourages the former husband to house 
and maintain the former wife until she is able to be self-sufficient, and while it 
has also been interpreted differently to only apply during the idda332 period, 

329  For detail, see para 9.5 below and Nasir Status of Women 196–7. 
330  Clause 11(2)(c)(ii).
331  ‘O Prophet! When ye do divorce women, divorce them at their prescribed periods, and count 
(accurately) their prescribed period: And fear God your Lord: and turn them not out of their homes, 
nor shall they (themselves) leave, except in case they are guilty of some open lewdness, those are the 
limits set by God: and any who transgresses the limits of God, does verily wrong his (own) soul. 
Thou knowest not if perchance God will bring about thereafter some new situation … Thus when they 
fulfill their term appointed, either take them back on equitable terms or part with them on equitable 
terms … He (ever) prepares a way out, and provides for him from (sources) he never could imagine. 
And if any one puts his trust in God, sufficient is (God) for him … Verily, for all things has God 
appointed a due proportion … Let the women live … in the same style as ye live, according to your 
means: annoy them not, so as to restrict them’ [emphasis added]: Sura al-Talaq, Q.65:1–3 and 6. 
332  ‘[T]urn not away (from a woman) altogether, so as to leave her (as it were) hanging (in the air). 
If ye come to a friendly understanding, and practise self-restraint …’: Q.4:129. 
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the Qur’an, it is submitted, is not averse to a living arrangement in terms of 
which former spouses live in the same house without sexual contact after the 
divorce, especially where economic and other circumstances may necessitate 
it. It is submitted that because the global negative economic climate, housing 
crisis and overpopulation make maintaining and affording separate homes for 
multiple wives a luxury few men can afford, the idea and possibility that even 
divorced couples continue to live together in the same house because neither 
former spouse can afford otherwise should be given serious consideration in 
South Africa rather than being ruled out. The Prophet Muhammad himself, as 
financially constrained as he then was, offered to set his wives free ‘in a handsome 
manner’ should they decide to divorce him.333 

(c) � Post-divorce maintenance beyond idda for the wife in cases of non-
notification or concealment of divorce

If the wife is not informed that she has been divorced (while other parties may 
be aware of the divorce), the divorce is and remains valid and effective as soon 
as it has been pronounced. The compulsory idda of the wife usually begins after 
such pronouncement. However, if the wife was not informed of the divorce, her 
compulsory idda period, during which she may not remarry, may have elapsed 
without her even knowing that she was actually in idda. In such event, she 
would be irrevocably divorced by her husband without her knowledge. The only 
consequence for the husband of his failure to inform her, is that up until such 
time that the wife is informed by the husband that he has divorced her, ‘his liability 
in respect of his wife in certain matters continues . . . [for example,] the wife 
shall be entitled to her maintenance . . . [and] her claim for deferred dower shall 
not be affected’.334 Any children born during this period are deemed to be born 
of married parents and, because the woman was unaware of the divorce, she is 
not guilty of adultery (zina) although her husband is.335 This may also mean 
that her maintenance may extend to include post-divorce maintenance and even 
beyond, notwithstanding the idda. This point is clarified in Ahmad’s book,336 
which although confined to Hanafi law, makes no reference to the other schools 
as differing from the Hanafi school in this regard. Ahmad’s definition of talaq 
also accords with that in Nasir’s 2002 book as the definition is applied in various 
Arab countries. Ahmad337 indicates that ‘if she does not receive any information 
about the divorce  .  .  .  till such time as when the prescribed period of ‘iddah has 
already expired then it shall not be necessary for her to observe any ’iddah at all 
[emphasis added]’, because she did not know that she was in idda.

333  See Mayer op cit note 62 at 128–9. See Q.33:28–29 and the text accompanying note 3.
334  Ahmad Muslim Law of Divorce 30.
335  See also the text accompanying note 102.
336  Ahmad Muslim Law of Divorce.
337  Ahmad Muslim Law of Divorce 845.
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With regard to concealment of a divorce, which is very different from not 
informing the wife and also different in outcome, Ahmad338 indicates that 
if the husband pronounces three divorces with the result that the divorce is 
irrevocable but conceals this fact (seemingly from everyone) even from his wife 
and continues to be intimate with her, he alone is guilty of adultery and the 
children born after the divorce are born of married parents.339 If the husband 
pronounces three divorces, whether with or without the intention of ending the 
marriage, but continues marital relations with his wife and she later becomes 
aware of it or the matter is brought before a court, an irrevocable divorce shall be 
effected. However, the marriage shall continue if the court does not set it aside 
or for as long as the wife remains ignorant of the divorce. 

9.5 � The position of minor and dependent children: Guardianship 
(wilaya),340 care (hadana),341 contact, and maintenance (nafaqa) 

In South Africa, religious marriages, including Muslim marriages, are recognised 
for the purposes of several Acts. One of these Acts is the Children’s Act 38 of 
2005,342 which inter alia deals with the protection of the rights of a child. The 
concept of the ‘best interests of the child’ is very much a part of South African 
law, including the Children’s Act,343 and also plays a pivotal role in the Muslim 
Marriages Bill and legislation in other Muslim countries. South Africa has moved 
away from the concept of parental power to parental responsibilities and rights 
(which include caring for, maintaining contact with, acting as guardian for, and 
contributing to the maintenance of the child).344 The Act uses the terms ‘care’ 
and ‘contact’ instead of ‘custody’ and ‘access’ and provides that guardianship 
may be co-exercised or shared by parents.345 By contrast to the Children’s Act, 
Muslim countries still refer to concepts like ‘custody’ (which is also treated as 
a form of guardianship) and ‘access’ in their traditional usage when referring to 

338  Ahmad Muslim Law of Divorce 92.
339  See para 6.2(d) above for a discussion of idda, which also deals with the position of such children 
in terms of the Muslim Marriages Bill.
340  See, respectively, Moosa, N ‘Muslim Personal Laws Affecting Children: Diversity, Practice and 
Implications for a New Children’s Code for South Africa’ (1998) 115 SALJ 479 and ‘An Overview 
of Post-Divorce Support for Muslim Children in the Context of South African Law, Islamic Law 
and the Proposed 2010 Muslim Marriages Bill’ (2013) 6(1/2/3) International Journal of Liability and 
Scientific Enquiry 27-41 for earlier and recent publications in this regard. See also WLUML Knowing 
Our Rights 337–41.
341  This word literally means ‘caring’ in Arabic. A female custodian of a child is referred to as a 
‘hadina’, whilst a male custodian is referred to as a ‘hadini’: Nasir Personal Status 263.
342  See the definition of ‘marriage’ in s 1(1) of the Children’s Act. 
343  See, for example, s 28(2) of the Constitution and s 9 of the Children’s Act. See further Chapter 6  
above.
344  Section 18(2) of the Children’s Act.
345  See s 1 (interpretation), s 18(2) (parental responsibilities and rights) and s 18(3) (shared 
guardianship) of the Children’s Act. 
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Islamic law in state legislation pertaining to children. Since this is also the case 
in South Africa in both the Bill and the Divorce Act,346 these terms will be used 
below under this heading for the sake of convenience. 

Muslim children begin their first (natural) phase of life under female custody. 
Once this limited period ends, they enter a new phase under male guardianship. 
Having regard to both the Islamic and South African contexts, clause 10(1) of 
the Bill clearly indicates:

In making an order for the custody of, or access to a minor child, or in 
making a decision on guardianship, the court must, with due regard to 
Islamic law  .  .  .  Islamic norms and values, consider the welfare and best 
interests of the child. 

Clause 10(1) does not specify which parent, if any, gets awarded custody and/
or guardianship, nor does it stipulate the period of such custody or guardianship. 
Since the term ‘parent’ is not used in the clause, it can be inferred that either 
parent (therefore, both parents have equal rights), both parents, neither parent, 
or someone other than a parent can be granted custody and/or guardianship. 
It is also important that any decision in terms of the Bill must be guided by 
considerations and interpretations of Islamic law in this regard. 

The Qur’an itself does not specify which parent gets custody of the children in 
the event of a divorce but it does appear to accept the father’s perpetual (legal) 
right of guardianship. Although not without controversy, the latter is inferred from 
the Qur’anic economic superiority attributed to Muslim men as maintainers of the 
family (and also by reference to the Prophet Muhammad himself  347).348 Islamic 
jurisprudence recognises the father alone as the natural guardian of his minor 
children and provides that the divorced father (and his male relatives) generally 
has both more (albeit supervisory) guardianship rights and more (financial) duties 
than the (caretaker) divorced mother (and her relatives) in this regard. That women 
are usually attributed the initial (and therefore also limited) and natural role of 
custody of children, is clear from Islamic law, which defines custody as ‘caring for 
the infant [of either sex] during the period when it cannot do without the women[349]  

346  Although the Divorce Act refers to these terms, it does not define them and therefore needs to 
be aligned with the Children’s Act.
347  This is based on an inference drawn from an extract in the Prophet’s last sermon given in 632 
AD to the effect that the child belongs to the (father’s) bed on which it was born (rather than the 
mother who gave birth to him or her): Moosa Unveiling the Mind 41.
348  Q.4:34.
349  This refers to the mother of the child, in the first instance, and other female custodians. If the 
mother dies or is disqualified from custody (she loses her limited right to custody if she is unable or 
unwilling to take care of her children), there is great variation in the rulings of the schools of law as 
to who replaces her. The Hanafi school, for example, rules that since the mother has first claim to 
custody, her relatives, rather than those on the side of her child’s father, should be given preference: 
Nasir Status of Women 187. 
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related to it in a prohibited[350] degree [of marriage] who have the lawful right to 
bring it up [emphasis added]’.351

Rather than necessarily distinguishing between the terms ‘custody’ and 
‘guardianship’, Islamic law effectively treats custody as (a form of) guardianship. 
The mother’s right to and duty of custody of her child during the early years 
of the child’s life is therefore limited and is regarded as one (usually the first) 
of three categories of guardianship of the child. However, this does not mean 
that Muslim women and men have equal rights in this regard. Women are often 
under the mistaken impression that they lose custody of their children if they 
divorce their husbands and it is not uncommon for Muslim men to capitalise on 
this ignorance and to use custody as leverage against their wives to discourage 
them from divorce. The reality is that divorced mothers often find themselves 
having the actual (physical) responsibility involved in exercising custody but 
few supervisory rights. The other two categories, namely guardianship of the 
education and property of the child, are usually entrusted to the father (or other 
male relatives).352 Paradoxically, the fact that the mother may be financially 
competent and is allowed by Islam to control and own property unaided is of 
little consequence. The mother of the child, whether married to or divorced 
from the father, always has the first claim (and duty) to custody of her (infant) 
child.353 Although not explicitly stated, and with due regard to the father’s 
unilateral duty to support his children and the mother’s initial right to custody, 
it seems that the Muslim Marriages Bill also supports the Islamic law view that 
custody be awarded to the mother in the first instance and also in the case of 
interim custody.354 Custody may, however, be entrusted to someone other than 
the mother, which may include the father. In terms of the Bill, in the absence of 
both parents, a court must also consider Islamic law when awarding custody or 
guardianship to anyone else.355 

According to the Sunni schools of law, the mother (or any other female 
custodian (hadina)) loses her limited right to custody if she marries a man who 
is a stranger to (that is, not a blood relative of) the child. There ought to be a 
close but different familial connection between the mother and the child and 
between the man and the child (which does not extend to the mother).356 This 
condition is based on a Prophetic tradition which effectively granted a divorced 
wife the custody of her son unless she married. While this tradition is said to 
imply that a divorced woman loses custody if she marries any man who is not 

350  Prohibited degrees refer to those persons related by blood, marriage or fosterage (breastfeeding 
or nursing) who are forbidden to marry each other.
351  Nasir Status of Women 186.
352  Nasir Personal Status 158-9.
353  Nasir Personal Status 159.
354  Clause 10(1) and (2) read with cll 11(2)(c)(ii) and 9(3)(g)(i) (interim custody). 
355  Clause 10(3).
356  Moosa Unveiling the Mind 42.

Divorce_Law_BOOK.indb   349 2014/12/01   2:17 PM



350� The Law of Divorce and Dissolution of Life Partnerships in South Africa

the child’s father even if the man is a blood relative of the child, it has not 
been interpreted so sweepingly by jurists.357 The above categories make it clear 
that Islamic law separates the custody of the mother (to which she is entitled 
irrespective of her (kitabi) religion)358 from the sole and legal guardianship of 
the father. Regardless of whether or not she may want this role, the mother’s 
custody is clothed as a right but actually amounts to a duty. It encompasses the 
daily grind of responsibility for and physical care of the child, by contrast to the 
more supervisory guardianship role of the father over the person, education and 
property of the child. 

In terms of Islamic law, and as is in fact legislated in some Muslim countries, 
parents — regardless of who has custody — may not prevent each other from 
seeing their children. They are bound to give each other access.359 This is also the 
case in terms of the Bill360 with regard to both custody and guardianship.

The Bill does not specify periods of custody and guardianship. Therefore, 
guidance must be sought in Islamic law rulings, which may vary according to 
the schools of law. The mother’s period of custody (form of guardianship) of her 
child in respect of which there is no limitation in the Qur’an and Sunna, has 
been determined as a result of the independent reasoning (ijtihad) of early jurists 
who also held different views in this regard. According to these views, women 
are usually denied custody of their children beyond a certain age depending on 
the sex of the child and school of law (madhhab) that the family subscribes to. 
The Hanbalite school does not distinguish on the basis of the sex of the child 
and rules that the mother’s custody is from birth until the age of seven, at 
which time the child may choose between his or her parents. The ruling of the 
Shafi’ite school is more complicated. Like the Hanbalites, it also does not make a 
distinction between the sexes while the child is in the custody of the mother, nor 
do these jurists set a definite term. The mother’s custody is deemed to continue 
until the child reaches an age of discretion and is able to choose between the 

357  Nasir Status of Women 193. 
358  Whilst the Hanafis consider apostasy a sufficient reason to deny a woman her right (and duty) 
to custody, the schools of law are not unanimous that apostasy of the mother should necessarily be 
a ground for disqualifying her from her right to custody: Nasir Personal Status 164. It appears that, 
on the basis of the Islamic law presumption that a child follows the father’s religion, a non-Muslim 
mother is not easily granted custody by courts: WLUML Knowing Our Rights 340. I am uncertain 
of the gender neutrality of this disqualification with regard to a father who has renounced Islam, 
although the disqualification can be inferred from the fact that the same general conditions of 
eligibility that apply to a female custodian in this regard (which include religion) apply to male 
custodians: Nasir Personal Status 164–5. Nasir Status of Women 196 also indicates that if the male 
custodian (hadin) of a ward is a male agnate (through the male line of the father’s family), he must 
be of the same religion as his ward, because his right to custody is based on his right to inheritance. 

However, a non-agnate relative is not required to be of the same faith as the child because in this 
case his right to custody is based on a kinship within the prohibited degree (and not on inheritance). 
On kitabi and interreligious marriages, see also para 4.1(c) above. 
359  Nasir Status of Women 198–201.
360  Clause 10(2) read with cl 10(1).
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parents. However, the matter is not as clear-cut as that. If a boy chooses his 
mother, he resides with her during the night but spends the day with his father 
(who is responsible for his education). A girl who chooses her mother resides 
with the mother for the duration of the period of custody. A child who chooses 
both parents gets to spend time with them according to lots drawn by them. If 
the child remains silent (undecided?) on the matter, he or she stays with his or 
her mother. According to the Malikite school, a son stays with his mother from 
birth until puberty and a daughter until she gets married.361 According to the 
Hanafite school, custody for both sexes starts at birth and ends for a son when he 
reaches an age where he is (independently) able to do certain basic things, such 
as eat, dress and keep himself clean. While this age may range from seven to nine 
years, the mother’s custody of her son (or that of any other caregiver of the boy) 
usually ends at seven years of age. The period of custody of a girl differs among 
the Hanafite jurists. The prevailing opinion is that it ends with her reaching 
puberty, which may range from nine to eleven years. Others are of the opinion 
that she may stay with her mother or grandmother until the ‘age of womanhood’ 
but only until the age of puberty if she is in the custody of another female.362 
While the terms ‘womanhood’ and ‘puberty’ are generally construed in secular 
parlance to have the same meaning (that is, when a girl starts to menstruate), 
Nasir363 points out that this need not necessarily be the case since some women 
menstruate at a very young age (and well before they can be considered to have 
reached majority or a marriageable age) while others do so at a much later age 
(well past their adolescence). 

Some Muslim countries have reformed their laws by increasing the respective 
ages and even go as far as equalising the rights to custody and guardianship of 
parents. 

While Sunni jurists differ on the ages when the mother’s (or other female’s) 
custody of the children should terminate, they assume that, after a limited period 
of time with their mothers, children of divorced (or widowed) women pass into 
the care of the father or nearest male agnate relative (through the male line of 
the father’s family) in the event of the father’s death.364 

The guardianship rights of fathers have deprived mothers of the right to bring 
up their children as equal parents. However, and with due regard to the fact that 
men who may be excellent caregivers may also suffer from gender stereotyping 
in matters pertaining to custody and guardianship, Muslim women who are 
forced to, or may even choose to, leave their children with their father upon 
divorcing him or remarrying could view this ‘freedom’ from or ‘rejection’ of 

361  See the text accompanying note 367 where it is indicated that, in terms of cl 11(2)(b)(i) of the 
Muslim Marriages Bill, the father is also obliged to provide maintenance for daughters until they 
marry.
362  Nasir Personal Status 171. 
363  Nasir Status of Women 203.
364  See Moosa Human Rights and Gender Consequences at 488–90 and 492 and Nasir Status of 
Women 188 for detail on this aspect of Muslim personal law affecting children.
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‘natural’ parental responsibilities and duties as a re-balancing of priorities and 
a redressing of past inequalities rather than as discrimination in reverse,365 or 
even as some traditionalists would like them to believe, as being liberated from 
a burdensome role. 

While there are variations in the laws pertaining to custody and guardianship 
of children, in recent years the rules relating to custody of the mother (and to a 
much lesser extent guardianship of the father) have been relaxed in most Muslim 
countries in favour of the mother, with the welfare or best interests366 of the 
child being the decisive factor.

Concerning the post-divorce maintenance of children, in terms of the Muslim 
Marriages Bill, a father is obliged to maintain his daughters ‘until they are 
married’367 and sons ‘until they reach the age of majority or otherwise for the 
period that they are in need of support’.368 As indicated above,369 in terms of 
Islamic law a divorced (unmarried) daughter who is in need of support once 
again becomes the responsibility of the father until her remarriage. An adult 
male child may, however, also be in need of further maintenance, for example, 
due to chronic illness or a mental or physical handicap which prevents him from 
earning a living.370 Unlike the case of the mother, the child who is in possession 
of his or her own wealth is precluded from claiming maintenance. In terms 
of Islamic law, indigent parents are entitled to claim maintenance from their 
children who have the means to support them.371 

Given the broader guardianship rights and duties of the father, he has to maintain 
the children during marriage even if he is separated (divorced) from their mother or 
if the children live elsewhere or are in the custody of another person (including the 
mother).372 Accordingly, more generous provision is made for support of children 
in the Bill, which stipulates that the father’s duty to maintain children born of the 
marriage continues when the marriage ends and ‘includes the provision of food, 
clothing, separate accommodation, medical care and education’.373

365  Moosa Human Rights and Gender Consequences 49.
366  Judges have made use of independent reasoning (ijtihad) to do so, especially in cases where there 
was no clear Qur’anic guidance or where the schools of law expressed divergent views on the topic: 
WLUML Knowing Our Rights 344–5 and Nasir Status of Women 191. See also Moosa Human Rights 
and Gender Consequences 26–7. 
367  Clause 11(2)(b)(i). 
368  Clause 11(2)(b)(ii). 
369  See para 9.1 above.
370  Nasir Personal Status 177.
371  See Nasir Personal Status 174–6 and 178–9. See also para 9.4(a)(i) above for the means test that 
applies to the man in his capacity as husband and father. 
372  See para 9.1 above. See also Nasir Status of Women 183 on maintenance and Nasir ibid at 
198–201 on access.
373  Clause 11(2)(c)(iv) above. See the text accompanying note 212 for possible implications and 
reference to children who are born of unmarried parents and are therefore not directly covered by 
the Muslim Marriages Bill.
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9.6  Extension of Uniform Rule 43(1) to Muslim marriages374

Uniform Rule 43(1) empowers a spouse to apply for several forms of interim 
relief for himself or herself or the spouses’ children in matters pertaining 
to maintenance, care of and contact with a child, and a contribution towards 
costs whilst a matrimonial action is pending. Recent reported375 and earlier 
unreported376 cases have extended Uniform Rule 43 to Muslim marriages where 
the wife had instituted a (civil) divorce action against her husband or was disputing 
an allegedly irrevocable Islamic divorce and was seeking, inter alia, an order 
declaring the Muslim marriage to be legally valid. The fact that the applications 
concerned unrecognised Muslim marriages, and not civil marriages, was deemed 
irrelevant. Without making any decision on the validity of Muslim marriages, the 
recent reported cases highlight that the courts have been prepared to consider 
applications in terms of Uniform Rule 43 brought by Muslim women and have 
provided them with interim relief in the form of a contribution towards costs and 
interim maintenance for themselves and their children. These decisions may be 
criticised377 — some more than others — for not being technically legally sound. 
However, given the nature of a Muslim marriage where the default matrimonial 
property system is complete separation of property and the requirements and 
practical effects of the consequences of a Muslim divorce, and with due regard 
to the constitutional implications of unfair discrimination, it is submitted that 
the courts must be commended for continuing with the current and democratic 
trend of providing Muslim women and children with interim relief until Muslim 
marriages are formally recognised, as proposed by the Muslim Marriages Bill. 
While the rationale of these decisions may be criticised, their beneficial outcome 
can be supported. 

Cognisant of the practical financial realities of Muslim women, the Bill also 
makes provision for interim relief. However, these provisions are more restrictive 
and in accordance with Islamic law. The Bill provides that after the registration 
of a divorce (in the form of an irrevocable talaq378 or faskh379) and after failed 
attempts at compulsory mediation,380 a spouse may, before the dispute is 
adjudicated by the court, seek interim relief in matters pertaining to interim 
custody or access to minor children of the marriage or ‘for the payment of 

374  For a more detailed discussion of Uniform Rule 43, see Chapter 12 below.
375  These cases include Hoosein v Dangor 2010 (4) BCLR 362 (WCC) and AM v RM 2010 (2) SA 
223 (ECP). See Kruuse, H ‘Drawing Lines in the Sand: AM v RM 2010 2 SA 223 (ECP)’ (2009) 23(2)  
Speculum Juris 127 at 127n1. For detail and further reference to these and other unreported cases 
in this regard, see Heaton Family Law 235; Rautenbach et al Introduction to Legal Pluralism 203; 
Skelton & Carnelley (eds) Family Law 197n18. 
376  Jamalodeen v Moola (unreported, NPD case no 1835/06, 13 June 2006). See also Cassim v 
Cassim (Part A) (unreported, TPD case no 3954/06, 15 December 2006. 
377  See Kruuse op cit note 375 at 127–43 for criticism of AM v RM 2010 (2) SA 223 (ECP).
378  Clause 9(3)(g).
379  Clause 9(5)(b) and (c).
380  See cl 12(1) together with cll 4, 9(3)(e) and 9(5)(b). 
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maintenance’,381 contribution towards costs,382 and maintenance for the wife 
during the idda period.383 

10  SOME CONCLUDING COMMENTS

Acknowledging discrepancies between the sources of Islamic law, state legal 
systems in various Muslim countries have sought to exercise some, if not much, 
control over Islamic law of divorce and its consequences. The trend of reform in 
Islamic law has been, through judicial regulation, to reduce the ease and facility 
with which the process of talaq has been customarily practised and to both 
strengthen and expand women’s access to divorce. Although long overdue, South 
Africa is in the process of following suit with its Muslim Marriages Bill. The Bill, 
through its provisions, envisages that the limited rights guaranteed to women in 
terms of Islamic law will be utilised optimally and in so doing will allow Islamic 
law rights to be upheld secularly with the force of law and with the cooperation 
of religious authorities. What sets the Bill apart from other codes of Muslim 
personal law is that it recognises the unique realities of South African Muslims 
and therefore both accords with traditional Islamic law and embodies a synthesis 
between it and relevant provisions of constitutional and South African law. 
However, the future of Muslim personal law in South Africa remains uncertain. 
The legislature should take the lead and enact the Bill. Failing this, the status quo 
remains. Faro v Bingham NO,384 a case involving both talaq as a form of Muslim 
divorce and the incorporation of secular South African intestate succession rights 
for vulnerable Muslim spouses, serves as a recent example of judicial intervention 
which clearly highlights this point.

381  Clause 9(3)(g)(i). 
382  Clause 9(3)(g)(ii).
383  Clause 9(3)(g)(iii).
384  Unreported, [2013] ZAWCHC 159, 25 October 2013, available at htttp://www.saflii.org/za/
cases/ZAWCHC/2013/159.html (accessed 18 September 2014).
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