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S v Mthethwa: Justice for sex workers in

the face of criminalisation?

Cherith Sanger

abstract
In 2017 the Western Cape High Court convicted acclaimed painter, Zwelethu Mthethwa, of the brutal murder of sex

worker, Nokuphila Khumalo. This profile offers a feminist-legal analysis of the judgment and sentence handed down

by Judge Patricia Goliath. Essentially, it explores the various inequalities between Khumalo and Mthethwa and its

impact on Khumalo’s vulnerability to violence. The author argues that Khumalo’s dichotomous and

disadvantageous position to Mthethwa, due to her sex, gender, the criminalised status of her work and her socio-

economic status, enabled the brutal and fatal attack which Mthethwa perpetrated against her. Ultimately, it is

argued that Khumalo’s murder was a consequence of her ‘low’ status in society, based on the various grounds of

vulnerability and inequality that enabled her murder. The judgment and sentence provided a sense of justice for

Khumalo, her surviving family members and all other sex workers in South Africa; however, true and meaningful

justice cannot be delivered under the criminalisation of sex work. It is further concluded that to some extent, the

judgment and sentence has ‘humanised’ sex workers by sending the message to society that sex workers have

the right to have their human dignity, equality and freedom respected, protected and fulfilled.

keywords
human rights, inequality, justice, sex work, socio-economic status, violence, women

Defining sex work

Sex work is the provision of ‘sex for reward’.

It involves the provision of labour or services

of a sexual nature, including sex or acts of

sexuality, in exchange for a negotiated

reward. Such reward can be monetary or in

kind (Sanger, 2015; Lakhani, 2015). Sex

work is often still referred to as ‘prostitution’.

This term perpetuates negative stereotypes

and stigma about sex workers. It shows dis-

respect for the dignity of sex workers and

constitutes offensive language which

shames them. In contrast, the terminology

‘sex work’ inherently recognises that sex

work is a form of work. It thus neutralises

adverse assumptions and oppressive

opinions about sex workers. Accordingly,

the terminology ‘sex work’ is used through-

out this profile.

The criminalisation of sex work

Sex work is fully criminalised in South

Africa. The Sexual Offences Act 23 of

1957 and the Criminal Law (Sexual

Offences and Related Matters) Amendment

Act 32 of 2007 collectively criminalise the
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buying and selling of sex by consenting

adults. Both statutes also criminalise

associated activities such as brothel-

keeping, and living off the proceeds of

sex work. Furthermore, the Businesses

Act 71 of 1991 and the Riotous Assemblies

Act 17 of 1956 contribute to the overall

criminalisation of the sex industry. The

Businesses Act requires that all businesses

are licenced to practice and only those

providing lawful services are permitted to

operate. Accordingly, the Act criminalises

brothels falsely registered as a legitimate

businesses. The Riotous Assemblies Act,

among others, prohibits attempting to

commit an offence, conspiring or inciting,

aiding, instigating, commanding or procur-

ing another person to engage in conduct

which is prohibited under another law.

Lastly, provincial level bylaws on soliciting,

drunken behaviour and loitering are used

indirectly to police sex workers, and to

practically enforce criminalisation against

sex workers, as less evidence is required

for enforcing these by laws than charging

sex workers under the 1957 and 2007

sexual offences legislation.

Women, the criminalisation of sex

work and human rights

Sex work is criminalised under South

African law despite the fact that our

supreme Constitution obligates the State to

respect, protect, promote and fulfil the

rights in the Bill of Rights. Chapter 2 of the

Constitution contains the Bill of Rights,

which gives all people living in South

Africa fundamental human rights. Some of

these rights include the right to human

dignity, equality, freedom and security of

the person. Section 9 of the Bill of Rights

provides that the State may not unfairly dis-

criminate against persons on the grounds of

sex and gender. The equality clause further

obligates the State to “promote the achieve-

ment of equality” by taking legislative and

other measures to “protect or advance

persons” or groups of people “disadvan-

taged by unfair discrimination” (Republic of

Placards outside the High Court during Zwelethu Mthethwa’s trial. Photo: GroundUp, Ashleigh Furlong (CC BY-ND

4.0).
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South Africa, 1996). Section 12 of the Bill of

Rights is particularly significant for sex

workers and for this profile, in that it gives

sex workers the right to freedom and

security of the person, which includes the

right to be free from all forms of violence

and not to be treated in a cruel, inhuman or

degrading way. In addition, Section 23 of

The Sex Workers Education and Advocacy Task Force (SWEAT) and Sisonke National Sex Worker Movement

demonstrated outside the Western Cape High Court during Zwelethu Mthethwa’s trial while calling for justice

for Nokuphila Khumalo. Photo: Lesego Thwale of SWEAT
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the Bill of Rights sets out the rights to

freedom of trade, occupation and pro-

fession. Sex workers are, however, unable

to enforce this right because it is limited by

the State’s right to regulate any such trade,

occupation or profession. The latter entails

that legislation criminalising sex work

limits the right as contained in Section 23.

Women, sex work and economic

disadvantage

As at April 2013, it was estimated that there

were 182 000 sex workers in South Africa.

Approximately 167 000 sex workers were

female (Stacey et al, 2013). Accordingly, the

vast majority of sex workers were female,

and undoubtedly the majority of sex

workers continue to be female.

Many people who work in illegitimate

markets do so as a means of surviving econ-

omically (Newham and Faull, 2011). Sex

workers are no exception. They use sex

work as a means of income generation.

Hendin’s 2019 report states that “most sex

workers in South Africa are poor, black,

and female, and sell sex primarily in order

to support their children, as well as other

dependents.” Hendin further reports that

“[s]ex workers interviewed for… [its]…
report described how poverty, lack of edu-

cation and severely limited economic oppor-

tunities,…made sex work one of the only

viable options for supporting themselves

and their families… ”. In addition, the

study revealed that “[m]any [sex workers]

were single mothers, often supporting chil-

dren of siblings as well as their own… ”

(Hendin, 2019).

Sex work and vulnerability to

violence under criminalisation

Sex workers are a marginalised group of

people, who are vulnerable to violence

because of the criminalised and illegal

status of their work (Lee and Reid, 2018).

Hendin’s 2019 report states that criminalisa-

tion “… contributes to and reinforces stigma

and discrimination against sex workers… ”.

Sex workers’ vulnerability under criminalisa-

tion is exacerbated by criminal sanctions,

because of the difficulty and fear they have

of laying a criminal charge. By revealing

their identities and coming forward to lay

charges, sex workers both incriminate

themselves and expose themselves to

further discrimination and prosecution.

Hendin’s report (2019) further states that

“[s]ex workers said that they were vulner-

able because criminalisation forced them to

work in or go to dark or dangerous spots

and because criminals… knew they had

bad relations with the police… ”.

Research from the United States

suggests that female sex workers are 18

times more likely to be murdered than

women of a similar age and race who do

not work as sex workers (Potterat et al,

2004). In a study of sex workers in the

United Kingdom, it was found that the mor-

tality rate of female cisgender sex workers

is 12 times higher than that of the general

population, with the leading cause of death

being murder (Ward and Weber, 1999). Lee

and Reid (2018:51) are of the view that

women aremurdered because of a “misogy-

nistic culture that views… [them]… as sex

objects… ” who are ultimately the cause of

their own deaths. Similarly, the United

Nations Office of Drugs and Crime’s global

study on gender-related killing of women

and girls concludes that “[t]he killing of

female sex workers is… [an] example of

the homicide of women in which attitudes

of possessiveness and male superiority

may play a role” (UNODC, 2018).

S v Mthethwa: Case summary

Background

On 16 March 2017, Judge Patricia Goliath

(‘Goliath J’) found Mthethwa guilty of the

murder of Khumalo. On 7 June 2017, she

sentenced Mthethwa to 18 years’ imprison-

ment. Khumalo was murdered at approxi-

mately 2.47 am on Sunday, 14 April 2013.

Her death was the result of a brutal attack

perpetrated against her by Mthethwa at

Ravenscraig Road, Woodstock, Cape Town.

The attack was carried out through a series

of interrupted slaps, punches, kicks and

stomps ‘with a booted foot’. Khumalo’s

death was caused by a blunt force injury to

her chest which resulted in both of her liver

lobes being torn apart. The motive for the

attack remains unknown, partially due to

Mthethwa electing to not testify during the

trial.

The brutality of the attack is clear from

the evidence led by Dr Linda Liebenberg,
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the pathologist who conducted the postmor-

tem on Khumalo’s body, as well as from the

closed-circuit television (CCTV) footage of

the attack. In addition to the fatal liver

injury, Dr Liebenberg found that Khumalo

suffered blunt force injuries to the face, rib

abrasions and crack fractures of the ribs. In

relation to the CCTV footage, Goliath J

described the attack as a “horrific incident

which saw a young woman attacked in the

most brutal manner”. She further described

Mthethwa as “display[ing] a great degree

of anger towards the victim during the

attack.”

The Judgment

Even though Gulum Petersen, a state witness

testified that Khumalo was a sex worker,

neither the fact that Khumalo was a woman

or sex worker played a role in Goliath J’s

judgment. The case was purely decided on

criminal law principles and an assessment

of the evidence put before the court. As with

hate crimes committed against lesbian, gay,

bisexual, transgender, intersex and queer

persons, migrants, people living with HIV

and other marginalised groups of people

who experience unfair discrimination in

South Africa, the South African Police

Service records the incident as a crime

without reference to the motive for the

crime. Similarly, a criminal case is tried in

accordance with the requirements of a crim-

inal offence, which is not dependant on the

vulnerability of the victim or the motives for

the commission of the offence at the time

that the accused is charged. Consequently,

it is essential that the prosecutor in the crim-

inal trial brings the motive to the attention

of the court by eliciting evidence from wit-

nesses that indicates that the crime was

motivated by hatred or unfair discrimination

against the victim. These factors do,

however, play a critical role in sentencing.

The sentence

The 18 years’ imprisonment sentence rep-

resents a harsher sentence than the 15-year

custodial sentence prescribed for murder in

terms of Section 51(2)(a) of the Criminal

Law Amendment Act 105 of 1997. Goliath J

reasoned that the decision to sentence

Mthethwa to 18 years’ imprisonment was

made in an effort to deliver justice. She

further justified the sentence by

acknowledging that “violent crime against

women” is rife in our society and that a

severe sentence is warranted considering

the interests of society in relation to the

prevalence of the crime. The learned Judge

further explained that the “aggravating fea-

tures of the case… [were]… overwhelm-

ing”. Such factors included considering

that Mthethwa kicked Khumalo 60 times

and paused between the kicking attacks,

which meant that he had time to reflect on

his actions but nonetheless continued his

assault. In explaining her reasons for the

sentence, Goliath J significantly made clear

statements about Khumalo’s status as a

sex worker and the role that it played in her

murder. Most importantly, she acknowl-

edged that Khumalo’s “vulnerability was

exacerbated” on the grounds that she was

a sex worker. She explained that the

purpose of the sentence was to deter

gender-based violence. She specifically

stated that “[t]he killing of women in

general will not be tolerated… and that the

killing of sex workers in particular, will not

be tolerated.” From a human rights perspec-

tive, Goliath J pointedly expressed that

“[t]he accused conducted himself with fla-

grant disregard for the sanctity of human

life.” She was of the opinion that “[h]e

acted in a manner that is unacceptable in

any civilised society”.

Inequality as an enabler of

Mthethwa’s assault of Khumalo

Inequality between Khumalo and Mthethwa

is intrinsically linked to Mthethwa’s brutal

and fatal attack on Khumalo. This inequality

is borne from Khumalo’s sex, gender, the

criminalised status of her work, and her

economic disadvantage. (The author has

knowledge of the economic circumstances

of Khumalo due to her involvement in the

case during her employ at SWEAT while

the organisation was monitoring the case.)

Khumalo and Mthethwa are dichotomous

on the basis of their respective sex and

gender, with Mthethwa benefitting from

patriarchal dominance in South African

society.

In addition, misogyny is prevalent in

South African society, and this is evident

from the high levels of gender-based vio-

lence perpetrated against women by men.

In this profile, gender-based violence is
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taken to be “violence perpetrated against

somebody based on their gender as a

result of historical and cultural dimensions

which inform and perpetuate stereotypical

attitudes and behaviours within our

society” (Sanger, 2015:15). The prevalence

of gender-based violence is apparent from

the National Department of Health’s 2016

study, which revealed that 1 in 5 women

over 18 years of age experience physical vio-

lence, and 6% experience sexual violence

perpetrated by an intimate partner (National

Department of Health et al, 2017). Further, it

is evident from the 117% increase in femi-

cide between 2015 and 2016/2017 that was

reported by Statistics South Africa (2018).

The dichotomy between Khumalo and

Mthethwa is also evident on the basis that

Mthethwa possessed wealth and Khumalo

worked as a sex worker to generate income,

with little to no other income-generation

opportunities. Mthethwa’s economic advan-

tage over Khumalo is proven by his ownership

of a basalt black Porsche 911 Carrera Sport Z S

vehicle at the time of the murder. The stigma

that Khumalo faced from society as a sex

worker and Mthethwa’s status as an

acclaimed, award-winning artist again illus-

trates a dichotomy from a social perspective.

In addition, Mthethwa has formal education

in the form of an undergraduate degree from

a South African university and a master’s

degree from a university in the United States

of America.

There was also an imbalance between the

physical capabilities of Khumalo and

Mthethwa, with Khumalo once again in a dis-

advantageous position. The court refers to

Khumalo as a “petite young lady weighing

merely 46 kg”. In contrast, Mthethwa is at

least 1.75m tall, which is tall for a South

African man (Businesstech, 2016). Khumalo’s

status as a sex worker, her sex, gender and

socio-economic status all played a direct role

in the attack which resulted in her death. It is

submitted that but for Khumalo’s inequality

to Mthethwa, he would have been less likely

to have launched the attack on her, and she

would have been less likely to have beenmur-

dered. Khumalo’s vulnerability to violence

was acute, because her inequality was multi-

layered and intersectional in nature (Cren-

shaw, 1990).

Khumalo represented an easy target for

violence, as her legal and socio-economic

standing in the social hierarchy were ‘low’.

Moreover, should Khumalo have survived

the assault, the chances of her reporting it

and receiving legal recourse were slim, con-

sidering how such a report to the South

African Police Service would possibly draw

attention to her involvement in the commis-

sion of sex work-related criminal offences.

Conclusion

The judgment and sentence represent some

level of justice for Khumalo, her surviving

family members, and all sex workers in

South Africa. This conclusion is reached,

accepting that justice cannot be fully realised

for sex workers under the criminalisation of

sex work. The only way to ensure justice

for sex workers is through law reform of

criminalisation. A reformed legal position

must have the impact of eliminating stigma

against sex workers, and allowing them to

fully exercise and enforce their human

rights and access to the courts for recourse

in the face of human rights violations.

The essential aspects of the sentence lie

in Goliath J’s acknowledgement that Khu-

malo’s grave experience of violence was

accompanied by disrespect for her human

dignity on the dual grounds of her gender

and status as a sex worker. The sentence is

significant for sex workers, in that is has

‘humanised’ sex workers by sending the

message to society that sex workers

deserve human dignity, and their human

rights to freedom and equality must be ful-

filled in the same way as they are for all

other people living in South Africa.
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