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Universal health coverage (UHC) is an impor-
tant policy objective for many countries. The 
World Health Assembly has encouraged 

World Health Organization (WHO) member-states 
to establish capacity in health technology assessment 
(HTA) as a support for achieving high quality and 
affordable UHC.1 Given that no country has unlimited 

resources, HTA can support priority-setting to inform 
the design of health care packages under UHC. HTA is 
the systematic evaluation of the effects and impacts of 
single health care interventions in terms of a set of cri-
teria that traditionally includes, but is not restricted to, 
clinical and cost-effectiveness.2 HTA can support deci-
sions about whether to invest in a health care service by 
determining its value relative to existing interventions. 
Simultaneously, the WHO has stated that UHC is “a 
practical expression of the concern for health equity 
and the right to health.”3 This has prompted questions 
about potential tensions between HTA priority-setting 
efforts and the right to health4 on the road to UHC.5 

The judicialization of health care access, or the pro-
cess by which individuals attempt to secure access 
to particular health care services through litigation, 
illustrates this potential tension. The right to health, 
which often grounds judicialization, has been increas-
ingly included in national constitutions.6 The right to 
life, the right to equal protection under the law, and 
international human rights declarations can also be 
applied to enforce a right to health in litigation.7 Lit-
erature examining the impacts of judicialization is 
mixed. On one hand, judicialization may exacerbate 
inequities in health care access or undermine efforts 
by national governments to control health care spend-
ing; on the other hand, judicialization can hold gov-
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ernments accountable for their decision-making or 
help to expand access to health care.8 It is argued 
that a new generation of research into judicialization 
should investigate the conceptualization of the right to 
health to prospectively inform broader public health 
care access policies, such as priority-setting.9 

South Africa (SA) is an ideal setting in which to 
explore how HTA priority-setting may be integrated 
with a right to health framework. First, as SA moves 
toward establishing UHC through its National Health 
Insurance (NHI) program, there is a legislative com-
mitment to establish an HTA body that will inform 
priority-setting decisions about which drugs and 
health care services should be covered.10 Second, the 

Constitution explicitly includes “the right to have 
access to healthcare services.”11 With respect to the 
obligation to fulfill this right, the Constitution states, 
“The state must take reasonable legislative and other 
measures, within its available resources, to achieve the 
progressive realization of [this right].”12 This articu-
lation acknowledges that resource scarcity will neces-
sarily constrain the fulfillment of this right. Addition-
ally, the language of “progressive realization” implies 
that prioritization will occur, as certain health care 
services will necessarily be selected sooner than others 
for provision under NHI.

From 2018 to 2019, the South African Values and 
Ethics for Universal Health Coverage (SAVE-UHC) 
project convened a multi-stakeholder in-country 
deliberative working group to develop a substan-
tive value framework that may inform future HTA 
in SA.13 Substantive values describe the criteria that 
provide reasons to cover particular interventions 
or not.14 Examples of substantive values are benefi-
cence, equity, and respect for persons. The process of 
developing this framework drew from many sources, 
including an initial desk review of SA court cases, to 
identify substantive values for consideration by the 
SAVE-UHC working group.15

This manuscript discusses the findings of a more 
rigorous and deductive qualitative content analysis 
that sought to draw on judicial decisions to inform the 
1) identification, 2) interpretation, and 3) balancing of 
substantive values in the work of a potential national 
HTA body in SA. Instances where the courts identify 
substantive values may demonstrate alignment with 
the SAVE framework, thus providing additional jus-
tification for the values used to guide priority-setting. 
Instances where the courts interpret these high-level 
substantive values by specifying related sub-consider-
ations may inform the application of these values in 
the deliberations of an HTA body. Finally, instances of 
balancing in the courts’ judgments may inform how 

an HTA body should weigh tradeoffs among com-
peting values and their related considerations. Ulti-
mately, this study sought to demonstrate how a focus 
on case rulings as a source of substantive values may 
advance understanding of the relationship between 
a rights-based approach to health care and national 
efforts to set health priorities.

Methods
Case Selection
Broadly, we identified judicial decisions relating to 
sections 27 and 35 of the SA constitution to capture 
cases that addressed the State’s obligation to fulfill the 
right to access health care. Table 1 provides the rel-
evant text of each section. 

The full approach to case selection is described in 
detail in a prior study that analyzed procedural values 
in SA court cases (whereas the present study focuses 
on substantive values).16 We confirmed that none of 
the cases included in this review have been overturned 
as of October 2022, based on the NoterUp section in 
Jutastat and the CiteIT signal in Lexis Nexis. Table 
2 summarizes the final sample and provides the full 
name for each case (abbreviated names are used in the 
main text).

South Africa (SA) is an ideal setting in which to explore how HTA priority-
setting may be integrated with a right to health framework. First, as SA moves 

toward establishing UHC through its National Health Insurance (NHI) 
program, there is a legislative commitment to establish an HTA body that will 
inform priority-setting decisions about which drugs and health care services 

should be covered. Second, the Constitution explicitly includes  
“the right to have access to healthcare services.”
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Analysis
The codebook (Table 3) is organized to reflect the sub-
stantive values and considerations that were provi-
sionally identified by the SAVE-UHC working group 
as important for HTA priority-setting in the SA con-
text. Each high-level substantive value is further spec-
ified by several related considerations, a structure that 
is in line with an influential approach to moral deci-
sion-making for biomedical ethics.17 For example, the 
value of respect and dignity includes considerations 
such as enabling personal autonomy, avoiding stigma 
and discrimination, and respecting religious and cul-
tural beliefs. For coding purposes, the substantive val-
ues comprised the themes and their related consider-
ations comprised sub-themes.

Details regarding the general approach to coding 
can be found in the previously referenced study.18 One 
potential additional value — ubuntu — was induc-
tively identified during the coding process. However, 
and as described in the discussion below, this value 
did not involve novel substantive content beyond what 
was already included in the SAVE framework. We 
excluded from analysis any portions of the judgments 
focused on procedural legal matters such as issues of 
jurisdiction or whether leave to appeal was appro-
priately granted. The focus of coding was to identify 
instances in the court’s judgment and related reason-
ing that 1) identified, 2) interpreted, and 3) balanced 
substantive values. 

Results
At least three values were identified in each judgment 
(Table 4). Equity was the most commonly identified 
by number of judgments (n=7), followed by budget 
impact (n=6). Only one substantive value from the 
SAVE-UHC framework — impacts on safety and secu-
rity — was not identified in any judgment. Below, we 
provide a narrative summary (Table 5) describing how 
substantive values were identified, interpreted, and 
balanced in each case judgment, arranged chronologi-
cally by case (Table 5). The reader may refer to Table 
2 for details regarding the facts and decision of each 
case.

Van Biljoen (1997)19

Two values are central to the Court’s reasoning: equity 
and health benefits and harms. First, the Court rejected 
on equity grounds the respondents’ interpretation of 
the adequacy standard. In the Court’s view, the over-
crowded conditions of prison mean that prisoners 
with HIV face a higher risk of opportunistic infection 
than patients with HIV living outside of prison. As a 
result, the Court states:

Since the State is keeping these prisoners in 
conditions where they are more vulnerable to 
opportunistic infections than HIV patients out-
side, the adequate medical treatment with which 
the State must provide them must be treatment 

Table 1
Health care-related constitutional rights that confer a primary obligation of fulfilment on the South 
African state

27. Health care, food, water and social security
(1) Everyone has the right to have access to —

(a) health care services, including reproductive health care;
(b) sufficient food and water; and
(c) social security, including, if they are unable to support themselves and their dependants, appropriate social assistance.

(2) The state must take reasonable legislative and other measures, within its available resources, to achieve the progressive 
realisation of each of these rights.

(3) No one may be refused emergency medical treatment. 

35. Arrested, detained and accused persons
…
(2) Everyone who is detained, including every sentenced prisoner, has the right —

…
(e) to conditions of detention that are consistent with human dignity, including at least exercise and the provision, at state 
expense, of adequate accommodation, nutrition, reading material and medical treatment…
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Table 2
Final case sample

Case Abbreviation Year
Level of 
judgment

Case summary pertaining to sections 27 or 35 of the 
Constitution

Soobramoney v Minister 
of Health, KwaZulu-Natal

Soobramoney 1997 Constitutional 
Court

Soobramoney was in the final stages of chronic renal failure. 
Though he couldn’t be cured, his life could be prolonged 
through regular dialysis. At the time, the public healthcare 
system only provided dialysis for transplant candidates. After 
Soobramoney’s request for publicly-funded treatment was 
denied, he brought a case arguing that the State was required 
to provide him with dialysis under his section 27 right to 
healthcare services. The Court found that the State hospital’s 
decision did not breach its obligations under section 27 due 
to the impact providing dialysis would have on healthcare 
system resources.

Minister of Health and 
Others v Treatment Action 
Campaign and Others

TAC 2002 Constitutional 
Court

The government had created and implemented a pilot 
program to interrupt mother-to-child transmission of HIV. 
This included administration of the drug, nevirapine, at the 
time of birth as well as additional services including provision 
of infant formula. The drug was only available in the private 
sector and two pilot sites in each province. TAC brought a 
case to compel government to provide nevirapine across 
the healthcare system, without the additional services, under 
section 27. The government argued that nevirapine was not 
effective without the additional services and they did not have 
resources to expand the program. The court found that the 
failure to provide nevirapine, without additional services, was 
unreasonable and fell short of section 27. 

Khosa and Others 
v Minister of Social 
Development and Others; 
Mahlaule and Another 
v Minister of Social 
Development and Others

Khosa 2004 Constitutional 
Court

Khosa, and the other applicants, were permanent residents 
of South Africa who had been denied State social security 
benefits. The Court had to determine whether the 
government’s decision to limit access to State social security 
benefits to citizens was compliant with section 27(2).  
Though the case doesn’t concern the right to healthcare 
specifically, the right to access social security falls under 
the same section 27 and shares the same constitutional 
language and interpretation. The Court found that the 
restriction of benefits to citizens did not meet the standard of 
reasonableness under section 27.

Minister of Health and 
Another v New Clicks SA 
(Pty) Ltd and Others

New Clicks 2005 Constitutional 
Court

The State had introduced amendments to the Medicines 
and Related Substances Act intended to make medicines 
more affordable. This was part of the State’s efforts to fulfill 
their section 27 obligation to provide everyone with access 
to healthcare services. The pharmaceutical and pharmacy 
industries opposed these measures, arguing in particular 
that the uniform medicine dispensing fee prescribed by 
the amendments would threaten the financial viability of 
pharmacies. The Court was divided on this issue. Six members 
found that the dispensing fee was inappropriate. The remaining 
five found that the dispensing fee was inappropriate only for 
rural and courier pharmacies.
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Table 2 (Continued)
Final case sample

Case Abbreviation Year
Level of 
judgment

Case summary pertaining to sections 27 or 35 of the 
Constitution

Mazibuko and Others v 
City of Johannesburg

Mazibuko 2009 Constitutional 
Court

The City of Johannesburg introduced prepaid water meters 
in some areas. These meters dispensed 6 kl for free and 
thereafter shut off unless tokens were purchased. The 
previous system allowed consumers to use water and pay 
for water used at the end of the month. The case concerned 
whether the Free Basic Water policy, specifically the water 
shutting off after the 6 kl allowance, was a violation of section 
27 of the Constitution (the rights to sufficient water and to 
access health care are both included under section 27). The 
Court found that the policy was constitutionally permissible. 

B and Others v Minister of 
Correctional Services and 
Others

Van Biljoen 1997 High Court B and others were detainees in the South African prison 
system who were HIV positive and required antiretroviral 
treatments (ARVs). The question was whether the right to 
“adequate” medical treatment for prisoners under section 35 
gave them an entitlement to ARVs that they would have had 
access to through the public healthcare system outside prison. 
The applicants argued that section 35 required the State 
to provide them with this medically-indicated therapy, even 
if it was not being provided at State expense in provincial 
hospitals. The Court found in favor of the applicants. 

Du Plooy v Minister of 
Correctional Services and 
Others

Du Plooy 2004 High Court Du Plooy was a detainee in the South African prison system 
who was terminally ill and in need of palliative care. He sought 
release from prison on medical parole. The applicant’s request 
had previously been refused. Du Plooy argued for his release 
based on his constitutional rights to healthcare and medical 
treatment. The Court found that the decision not to place the 
applicant on medical parole violated sections 27 and 35 of the 
Constitution.

E N and Others v 
Government of the 
Republic of South Africa 
and Others

Westville 2006 High Court EN and others were prisoners at the Westville Correctional 
Centre who were HIV positive and were not given access to 
ARVs. They challenged the failure of the State to provide them 
with appropriate ARV treatment in fulfillment of sections 27 
and 35 of the Constitution. The Court found in favor of the 
applicants and required the State to take steps toward the 
provision of appropriate ARV treatment as determined by the 
relevant medical authorities.
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which is better able to improve their immune 
systems than that which the State provides for 
HIV patients outside [prison].

This reasoning invokes the equity-related consider-
ation of giving special attention to the most vulner-
able. Second, the Court found that the available, inter-
nationally recommended treatment — combination 
AZT therapy — would offer substantial health benefits 
if provided to the prisoners: “Applicants have, there-
fore, established, in my view, that although antiviral 
therapy is at present only prophylactic, the benefits of 
this treatment in the form of extended life expectancy 
and enhanced quality of life are such that this treat-

ment must be provided for the unfortunate sufferers 
of HIV infection.” Value for money also played a role 
in the Court’s decision: “It does, however, stand to rea-
son that the postponement of the costly treatment for 
opportunistic infections [as a result of prophylactic 
anti-viral treatment] must result in some cost-saving 
even if such saving does not exceed the cost of prophy-
lactic antiviral treatment.” 

Importantly, the Court acknowledges that budget 
impact is a relevant substantive value for determin-
ing “adequate” medical treatment: “I do not, however, 
agree with the proposition that financial conditions 
or budgetary constraints are irrelevant in the present 
context. What is ‘adequate medical treatment’ cannot 

Table 3
Codebook

Themes (Values) Sub-themes (Related considerations)

Burden of the health condition •	 Number of people affected by and nature of the health condition to be addressed
•	 Alignment with broader government priorities for health

Systems factors & constraints •	 Ability of current systems (health and other) to deliver the intervention at quality and suf-
ficient coverage

Health benefits & harms •	 Efficacy/effectiveness
•	 Duration of benefit
•	 Side effects
•	 Clinical utility of intervention

Value for money •	 Cost-effectiveness

Budget impact •	 Total cost of implementing the intervention

Personal financial impact •	 Protection from out-of-pocket costs and poverty
•	 Impact on ability to work/earn income

Social cohesion •	 Impact on pre-existing social divisions, trust, conflict between groups
•	 Foster better understanding, cooperation, sense of belonging across different groups

Ease of suffering •	 Impact on pain and suffering even if life cannot be prolonged

Impact on personal relationships •	 Close personal relationships
•	 Caregivers’ burden
•	 Participation in social and community groups

Impact on safety & security •	 Limit patient or health care worker exposure to violence or safety hazards

Respect & dignity •	 Impact on people’s experience of self-respect, dignity, or personal identity
•	 Impact on social stigma and discrimination
•	 Promote or avoid infringing personal autonomy
•	 Respect people’s religious, spiritual, and cultural beliefs

Equity •	 Reduce existing health inequalities
•	 Avoid widening existing health inequities
•	 Equal treatment for those with equal health needs, without discrimination on the basis of 

group or individual characteristics
•	 Special attention to the disadvantaged/vulnerable
•	 Special attention to neglected health condition
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be determined in vacuo. In determining what is ‘ade-
quate’, regard must be had to, inter alia, what the State 
can afford.” In this case, however, the respondents did 
not provide compelling evidence of any significant 
budget impact to outweigh the equity, health benefits, 
and value for money considerations.

Soobramoney (1997)20 
Budget impact considerations are central to the Court’s 
decision against the applicant. Neither the hospital 
nor the state had the available or potential resources 
to cover the costs of dialysis for this patient and oth-
ers like him while still covering other health services 
for “everyone” as required by section 27. As the Court 
writes:

…if treatment has to be provided to the appel-
lant it would also have to be provided to all other 
persons similarly placed…If all the persons in 
South Africa who suffer from chronic renal fail-
ure were to be provided with dialysis treatment – 
and many of them, as the appellant does, would 
require treatment three times a week – the cost 

of doing so would make substantial inroads into 
the health budget.

At the same time, the Court applies the equity-related 
consideration of providing equal treatment to those 
with equal health needs. In the quote above, the Court 
reasoned that if the applicant received dialysis, then 
equity would dictate that all other patients who are 
“similarly placed” ought to receive the same treatment. 
Unfortunately, the costs of providing such treatment 
to all such patients would be too great. 

Additionally, systems factors and constraints fac-
tor into the Court’s decision against the applicant. 
The hospital’s dialysis machines were described as 
in “poor condition”, the nurse-patient ratio was 1:4.5 
rather than the recommended 1:2.5, and the hospital’s 
renal unit was already treating 85 patients, or 25 more 
than the recommended number given its resources 
and staffing. The Court writes, “the hospital can barely 
accommodate those who meet its [dialysis] guide-
lines.” To provide the requested care to the applicant 
and other patients like him would place too great a 
strain on the health care system.

Table 4
Summary of values identified in case judgments

Van Biljoen Soobramoney TAC Khosa Du Plooy New Clicks Westville Mazibuko Total

Equity X X X X (X) X X X 7 (8)

Budget impact X X X X X X 6

Systems factors & 
constraints

X X X X 4

Health benefits & 
harms

X X X X 4

Respect & dignity X X (X) X 3 (4)

Value for money X X X 3

Burden of disease X X 2

Ease of suffering X X 2

Personal 
relationships

X (X) 1 (2)

Personal financial 
impact

X 1

Social cohesion (X) 0 (1)

Safety & security 0

Total 4 4 7 5 1 (5) 3 5 4

(X): Indicates values that are associated with Ubuntu, which was explicitly identified in Du Plooy. The totals in parentheses (bottom row and right-most 
column) include these values associated with ubuntu.
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Case Identification (Values)
Interpretation
(Related considerations) Balancing

Van Biljoen Equity •	 Special attention to the vulnerable 
(prisoners)

Considerations of equity and health 
benefits and harms and value for money 
outweighed budget impact Health benefits and harms •	 Impact on mortality and morbidity

Value for money

Budget impact

Soobramoney Budget impact Budget impact, systems factors and 
constraints, value for money combined 
with considerations of equity 

Systems factors and 
constraints

•	 Constraints on available medical 
equipment and human capital

Value for money

Equity •	 Equal treatment for those with equal 
health needs

TAC Budget impact Considerations of health benefits and 
harms, burden of the health condition, 
respect and dignity, and equity outweigh 
budget impact, systems factors and con-
straints, and value for money.

Within respect and dignity, impacts on 
personal autonomy outweighed the po-
tential failure to respect cultural beliefs

When considering treatments for crises 
like HIV/AIDS, a short-term perspective 
is more important than the long-term

Systems factors and 
constraints

Value for money

Health benefits and harms

Burden of the health 
condition

•	 Consider crises and short, medium, 
and long term needs

•	 HIV/AIDS is an urgent crisis

Respect and dignity •	 Respect cultural beliefs
•	 Promote or avoid infringing personal 

autonomy

Equity •	 Special attention to the vulnerable 
(women, children, and those who can-
not afford medical services)

•	 Rejects a primary focus on ensuring a 
minimum level of health care

•	 Equal treatment for those with equal 
health needs

Khosa Equity •	 Equal treatment for those with equal 
health needs

•	 Avoid widening existing health 
inequities

•	 Special attention to the vulnerable 
(children and the elderly)

Considerations of equity, respect and 
dignity, and impacts on personal rela-
tionships outweighed budget impact 
and systems factors and constraints

Respect and dignity •	 Impact on experience of self-respect, 
dignity, or personal identity

•	 Impact on social stigma and 
discrimination

•	 Promote or avoid infringing personal 
autonomy

Impacts on personal 
relationships

Budget impact

Systems factors and 
constraints

Table 5
Summary of identification, interpretation, and balancing of substantive values
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Case Identification (Values)
Interpretation
(Related considerations) Balancing

Du Plooy Ease of suffering No values were in tension

Ubuntu (Equity, Ease of suf-
fering, Respect and dignity, 
Personal relationships, So-
cial cohesion)

New Clicks Personal financial impact Personal financial impact and health 
benefits and harms were in tension 
(low prices improve access to medica-
tions to the point that pharmacies lose 
viability and access decreases); consid-
erations of equity especially important 
when rural or chronically-ill popula-
tions may lose access

Health benefits and harms

Equity •	 Special attention to the vulnerable 
(rural and chronically-ill patients)

•	 Avoid widening existing health 
inequities

Westville Burden of the health 
condition

•	 HIV/AIDS as a priority Considerations related to burden of 
the health condition, health benefits 
and harms, equity, and ease of suffering 
all outweighed considerations of budget 
impact

Health benefits and harms

Equity •	 Special attention to the vulnerable 
(prisoners)

•	 Equal treatment for those with equal 
health needs

Ease of suffering

Budget impact

Mazibuko Equity •	 Rejects a primary focus on ensuring a 
minimum level of health care

•	 Special attention to the vulnerable

Considerations related to budget im-
pact, systems factors and constraints, 
and respect and dignity outweighed 
considerations related to equity Budget impact

Systems factors and 
constraints

•	 Administrative constraints

Respect and dignity •	 Impact on people’s experience of self-
respect, dignity, or personal identity

•	 Impact on social stigma and 
discrimination

Table 5 (Continued)
Summary of identification, interpretation, and balancing of substantive values
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Finally, the Court’s decision is supported by value 
for money and the consideration of maximizing health 
gains in the population. The Court writes:

By using the available dialysis machines in accor-
dance with the guidelines more patients are ben-
efited than would be the case if they were used to 
keep alive persons with chronic renal failure, and 
the outcome of the treatment is also likely to be 
more beneficial because it is directed to curing 
patients, and not simply to maintaining them in 
a chronically ill condition. 

The Court reminds us that the State is permitted by 
the Constitution “to manage its limited resources in 
order to address all these [competing] claims.”

The Court concludes that, “There will be times when 
[the fact of limited resources] requires [the State] to 
adopt a holistic approach to the larger needs of soci-
ety rather than to focus on the specific needs of par-
ticular individuals within society.” The Court there-
fore acknowledges the possibility that the State may 
be guided by considerations other than maximizing 
health gains, but in this particular case the substantial 
adverse impact on the budget and health system and 
the loss of potential population health gains by priori-
tizing treatment to the applicant and patients like him 
would have been too great.

TAC (2002)21

The government advanced several arguments for 
why nevirapine access should be limited to pilot sites. 
First, they argued that nevirapine treatment alone 
would not effectively interrupt mother-to-child HIV 
transmission because transmission could still occur 
through breastfeeding. For this reason, a “compre-
hensive package” was needed that would include not 
only nevirapine treatment but also breastmilk substi-
tutes, vitamin supplements and antibiotics, as well as 
related advice, counselling, and monitoring to address 
safety concerns arising from the use of bottle-feeding 
in areas where mothers would not have easy access to 
clean water. The government argued it could not effec-
tively provide this comprehensive package throughout 
the country given budgetary and resource constraints, 
thus invoking the values of budget impact and systems 
factors and constraints. The decision to limit nevi-
rapine treatment to a few pilot sites allowed for the 
collection of additional information regarding these 
operational challenges facing national scale-up of the 
comprehensive package. Additionally, the government 
argued that widespread administration of nevirapine 
could result in problematic drug resistance or side-

effects, issues that similarly required further study 
prior to scale-up. 

In response to these arguments, the Court found 
that “the wealth of scientific material” shows that 
nevirapine remains “to some extent” effective at inter-
rupting mother-to-child HIV transmission even if 
breastfeeding occurs afterward. Additionally, the 
Court determined that the benefits of nevirapine far 
outweigh the risk of resistance: “The prospects of the 
child surviving if infected are so slim and the nature of 
the suffering so grave that the risk of some resistance 
manifesting at some time in the future is well worth 
running.” Finally, the Court assessed the potential 
side-effects of nevirapine to be “no more than a hypo-
thetical issue”. The clinical evidence suggested that 
side-effects typically arise when nevirapine is used as 
a chronic medication and not from its intended use 
in the present case as a single dose at birth. In these 
arguments, the Court straightforwardly balances the 
health benefits and harms of expanding access to nevi-
rapine and concludes that the government was wrong 
to afford so much weight to the potential harms of the 
treatment program.

To be sure, the Court acknowledges that the govern-
ment’s concerns related to budget impact, systems fac-
tors, and value for money are legitimate. For example, 
the Court states, “There are obviously good reasons 
from the public health point of view to monitor the 
efficacy of the ‘full package’ provided at the research 
and training sites and determine whether the costs 
involved are warranted by the efficacy of the treat-
ment.” Furthermore, quoting Grootboom, an earlier 
case about the right to housing that contributed to 
jurisprudence regarding section 27 of the Consti-
tution,22 the Court confirms that, “the State is not 
obliged to go beyond available resources,” when real-
izing the right to access health care. However, because 
the Court denied the necessity of the costly and bur-
densome comprehensive package for achieving sub-
stantial health benefits in the population, it did not 
give the government’s concerns significant weight. 

Additionally, the Court suggests that the particular 
burden of the health condition represented by HIV/
AIDS justified in this case a greater focus on meet-
ing short-term health needs through expanded use of 
nevirapine rather than ensuring the long-term sus-
tainability of the comprehensive package to interrupt 
mother-to-child HIV/AIDS transmission. In support 
of this position, the Court quotes Grootboom, stating 
that the realization of socio-economic rights should 
“[pay] attention to … crises and to short, medium and 
long term needs [emphasis added].” That is, the State 
must consider and balance its ability to meet both 
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present and future health needs. In this particular 
case, the Court indicates that HIV/AIDS represents 
an immediate crisis, saying, HIV/AIDS is “the great-
est threat to public health” in SA and “the nature of 
the problem is such that it demands urgent atten-
tion.” The Court thus concedes that, “[t]here is a need 
to assess operational challenges for the best possible 
use of Nevirapine on a comprehensive scale to reduce 
the risk of mother-to-child transmission of HIV,” but 
that, “[t]here is, however, also a pressing need to 
ensure that where possible loss of life is prevented in 
the meantime [emphasis added].” The urgent nature 
of the HIV/AIDS crisis demands greater attention to 
short-term health benefits. 

Two other substantive values factored into the 
Court’s decision: respect and dignity and equity. 
First, the government was concerned that the need 
to provide breastmilk substitutes alongside nevirap-
ine would infringe on important cultural values (i.e., 
those related to breastfeeding), which is a consider-
ation related to the value of respect and dignity. This 
argument did not move the Court, since it decided that 
nevirapine should be provided even in the absence of 
changes to traditional breastfeeding practices. The 
Court identified an additional consideration related to 
respect and dignity that counted in favor of expanding 
access to nevirapine. The Court writes, “[T]he ben-
efits to a woman of knowing her HIV status include 
the ability to make informed choices about feeding 
options, earlier access to care for both mother and 
child, the opportunity to terminate pregnancy where 
desired and legal, and the ability to make informed 
decisions about sexual practices and future fertility.” 
Since expanded access to nevirapine would require 
more women to receive HIV testing and learn their 
status, expanded access would promote autonomy in 
these ways.

Finally, the Court’s decision rests on considerations 
of equity. Quoting Grootboom again, the Court writes, 
“Those whose needs are the most urgent and whose 
ability to enjoy all rights therefore is most in peril, 
must not be ignored by the measures aimed at achiev-
ing realization of the right.” Elsewhere in the judg-
ment, the Court identifies mothers and their children, 
and “those who cannot afford to pay for medical ser-
vices”, as the groups whose needs are “most urgent” in 
this particular case. The Court goes on, writing, “There 
is a difference in the positions of those who can afford 
to pay for services and those who cannot. State pol-
icy must take account of these differences.” For these 
reasons, the State must give special consideration to 
the needs of these vulnerable groups when formulat-
ing “reasonable” measures to progressively realize the 

right to access health care. Two other findings related 
to equity are worth noting. First, the Court appears 
to reject a primary focus on the idea that all should 
be ensured a certain minimum level of health care, 
explicitly rejecting a “minimum core” approach to the 
rights: “the socio-economic rights of the Constitu-
tion should not be construed as entitling everyone to 
demand that the minimum core be provided to them.” 
Second, the Court’s decision ultimately rests on the 
consideration of providing equal treatment to those 
with equal health needs. As shown by the totality of 
the arguments above, the Court could identify no rele-
vant difference between the patients or the facilities at 
pilot versus non-pilot sites that could justify unequal 
treatment: all facilities were appropriately equipped 
to provide nevirapine to the patients who needed it. 

Khosa (2004)23

The substantive value of equity weighed strongly in 
the Court’s decision. The Court first addressed the 
State’s decision to differentiate between citizens and 
non-citizens when providing social security benefits. 
The Court observed that permanent residents “have 
become part of our society and have made their homes 
in South Africa.” The Court continued: “Their homes, 
and no doubt in most cases their families too, are in 
South Africa. Some will have children born in South 
Africa. They have the right to work in South Africa, 
and even owe a duty of allegiance to the State.” Ulti-
mately, the Court appears to find that citizens and per-
manent residents are similar in all relevant respects 
and concludes that, “[d]ifferentiation on the grounds 
of citizenship … therefore amounts to discrimination.” 
The Court’s reasoning here rests on the consideration 
of providing equal treatment to those with equal need, 
without discriminating on the basis of group or indi-
vidual characteristics.

The Court further argued that the unequal treat-
ment inherent in differentiation on the grounds of cit-
izenship was unfair because, quoting an earlier case, 
“it builds and entrenches inequality amongst different 
groups in our society.” From the Court’s perspective, 
“[t]here can be no doubt that the applicants are part 
of a vulnerable group in society … worthy of constitu-
tional protection.” This vulnerable group is composed 
of “children and the aged, all of whom are destitute 
and in need of social assistance.” In these statements, 
the Court invokes the equity-related considerations of 
avoiding the widening of existing inequity and of giv-
ing special attention to the vulnerable.

Two additional substantive values played an impor-
tant role in the Court’s judgment: respect and dignity 
and impacts on personal relationships. The Court 
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writes that the State’s discriminatory policy “almost 
inevitably creates the impression that permanent resi-
dents are in some way inferior to citizens” and “has a 
strong stigmatising effect.” Later in its judgment, the 
Court emphasizes this point a second time:

What is of particular importance in my view, 
however, and can be stressed again, is that the 
exclusion of permanent residents from the 
scheme is likely to have a severe impact on the 
dignity of the persons concerned, who, unable 
to sustain themselves, have to turn to others 
to enable them to meet the necessities of life 
and are thus cast in the role of supplicants 
[emphases added].

These statements show that the Court is centrally con-
cerned with the impact that State measures may have 
on the experience of self- and social respect and on 
individual autonomy. Additionally, this loss of auton-
omy “impacts not only on permanent residents with-
out other means of support, but also on the families, 
friends and communities with whom they have con-
tact,” potentially causing tension in personal relation-
ships or increasing caregiver burden.

The government argued in its defense that bud-
getary and immigration considerations supported 
restricting social security benefits to citizens. The 
Court acknowledges that these are relevant consid-
erations (“I accept that the concern that non-citizens 
may become a financial burden on the country is a 
legitimate one and I accept that there are compel-
ling reasons why social benefits should not be made 
available to all who are in South Africa irrespective of 
their immigration status.”) that should be part of the 
determination of reasonableness (“When the rights to 
life, dignity and equality are implicated in cases deal-
ing with socio-economic rights, they have to be taken 
into account along with the availability of human and 
financial resources in determining whether the State 
has complied with the constitutional standard of rea-
sonableness.”) Nonetheless, the Court determines 
that extending social security benefits will increase 
the social grants budget by only 2%. In this particu-
lar case, then, the Court stakes out an explicit position 
on the appropriate balancing of these competing con-
siderations: “In my view the importance of providing 
access to social assistance to all who live permanently 
in South Africa and the impact upon life and dignity 
that a denial of such access has, far outweighs the 
financial and immigration considerations on which 
the State relies.”

Du Plooy (2004)24

The Court found in favor of the applicant, writing: 
“The decision not to place the applicant on medical 
parole was, objectively, so irrational and unreasonable 
and in total conflict with the provisions of … 27(1)(a) 
and 35(2)(e) of the Constitution … These grounds are 
sufficient to set aside the decision and more so because 
of the urgency of this matter since the applicant is ter-
minally sick and requires palliative care.” The judg-
ment thus rests on the value of ease of suffering. The 
patient could not be cured, but his pain and suffering 
could and should be managed until the end of life. The 
Court also writes:

What [the applicant] is in need of is humanness 
[sic], empathy, and compassion. These are val-
ues inherently embodied in Ubuntu. When 
these values are weighed against the applicant’s 
continued imprisonment, then, in my view, his 
continued incarceration violates his human 
dignity and security, and the very punishment 
itself becomes cruel, inhuman and degrading. 
[Emphasis added]

Ubuntu is a complex concept that is defined and 
unpacked in greater detail in the Discussion section, 
though it is clear from this quote alone that it encom-
passes at a minimum the substantive value of respect 
and dignity.

 
New Clicks (2005)25

There is primarily a tension between personal finan-
cial impact and health benefits and harms in this case. 
As Chaskalson wrote:

The cost of medicine is relevant to accessibility, 
but it is not the only factor. The medicine must 
be available to those who require it. Pharma-
cies are an essential component of the distribu-
tion chain. If pharmacies go out of business the 
accessibility of medicines will be impaired. An 
appropriate fee is thus one which at least strikes 
a balance between these requirements of cost 
and availability.

Patients must be able to afford their medicine, but 
access to beneficial medicines will be harmed if too 
many pharmacies close due to a dispensing fee that 
threatens their financial viability.

The financial viability of rural and courier phar-
macies is particularly important because they serve 
vulnerable populations. Courier pharmacies, Chas-
kalson writes, “are of particular importance to people 
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who because of illness or other reasons cannot easily 
access community pharmacies. They serve chroni-
cally ill patients providing them with medication 
(often expensive) at their homes and process claims 
for refunds from medical aid schemes.” Additionally, 
those living in rural areas may already find it more dif-
ficult to access and pay for medication. The closure of 
rural pharmacies would thereby further imperil the 
health of these groups. For these reasons, the Court 
concludes, “particular attention needs to be paid to 
the circumstances at least of rural and courier phar-
macies to ensure that the right of access to health care 
is not prejudiced by driving such pharmacies out of 
the market.” The Court’s finding that the dispensing 
fee was inappropriate therefore largely rests on the 
equity-related considerations of giving special atten-
tion to the vulnerable and avoiding the widening of 
health inequities.

Westville (2006)26

In its judgment, the Court referred to the burden of 
the health condition. The Court quotes from its earlier 
decision in TAC to describe the HIV/AIDS pandemic 
as “an incomprehensible calamity,” “the most impor-
tant challenge facing South Africa since the birth of 
our new democracy,” and a “top priority.” The values of 
health benefits and harms, equity, and ease of suffer-
ing were also central to the judgment. The Court writes 
that, “the applicants are seriously ill,” and that, “if ARV 
medicines are not made available to offenders at [West-
ville Correctional Centre] immediately, many of them 
will suffer irreparable harm and in all likelihood pre-
mature death.” Additionally, the Court states that the 
prisoner’s “vulnerability cannot be denied.” One reason 
for this vulnerability is that the “prospects of emerging 
from prison alive is seriously compromised because of 
the HIV/AIDS pandemic” and “severe overcrowding.” 
As a result of this vulnerability, prisoners deserve “spe-
cial consideration.” The Court also invoked the consid-
eration of equal treatment for those with equal health 
needs when observing that, “[i]t is basically only West-
ville Correctional Services which happen not to be par-
ticipating in the Government [HIV/AIDS treatment] 
program.” In the Court’s view, there is no relevant dif-
ference between the Westville Correction Centre and 
other prisons that can justify this unequal treatment. 
Finally, the Court appears moved by a desire to ease the 
suffering of prisoners with HIV/AIDS, as exemplified 
in a quote from an earlier judgment: “Even the worst of 
convicted criminals should be entitled to humane and 
dignified death.”

While the Court acknowledges that budget impact 
is a relevant consideration given the language of sec-

tion 27, they note that, “[t]he respondents have not 
made the lack of resources an issue.” As such, the con-
siderations presented above easily outweigh budget 
impact considerations.

Mazibuko (2009)27

The applicants first argued that the Court should 
determine the amount of water per person per day that 
would fulfil the right in section 27(1)(b). In their view, 
this amount should be higher than what the city policy 
provided at the time. As in TAC, the Court again dis-
avowed the adoption of a “minimum core” approach 
to interpreting the State’s obligation to fulfil socio-
economic rights. Referring to its earlier Grootboom 
decision, the Court writes, “[T]his Court rejected the 
argument that the social and economic rights in our 
Constitution contain a minimum core which the State 
is obliged to furnish.” Quoting that decision, the Court 
reasons:

It is not possible to determine the minimum 
threshold for the progressive realisation of the 
right of access to adequate housing without 
first identifying the needs and opportunities for 
the enjoyment of such a right. These will vary 
according to factors such as income, unemploy-
ment, availability of land and poverty. The differ-
ences between city and rural communities will 
also determine the needs and opportunities for 
the enjoyment of this right. Variations ultimately 
depend on the economic and social history and 
circumstances of a country.

Instead, the Court invokes the equity-related consid-
eration of giving special attention to the vulnerable 
by again quoting Grootboom: “a measure [to realize a 
socio-economic right] will be unreasonable if it makes 
no provision for those most desperately in need.”

The applicants also argued that the water policy 
failed to distinguish between the rich and poor. In 
response, the Court compared a universal approach 
and a means-tested approach to allocation that could 
better distinguish between the rich and the poor. The 
Court described the universal approach as, “adminis-
tratively simple and therefore cheap but it provides 
benefits to those who do not need them.” In contrast, 
the means-tested approach is better able to match 
benefits to household need. However, this approach 
is also “…extremely onerous administratively. The 
system is expensive to run. It is time consuming. It is 
open to fraud. And it also requires that the City has 
the ability to check whether the applicants’ statement 
of income is correct or not, and keep this information 
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continuously updated.” According to the Court’s rea-
soning, the decision about whether to implement a 
universal or means-tested allocation approach must 
balance equity, interpreted as giving special atten-
tion to the vulnerable, on one side and budget impact 
and systems factors and constraints on the other. The 
means-tested approach has an additional drawback 
in that it “requires citizens to apply and to prove that 
they are poor” which “is often regarded as undigni-
fied” and may result “in a situation where many poten-
tial beneficiaries prefer not to come forward.” That 
is, a means-tested approach may result in feelings 
of stigma or inferiority, considerations related to the 
value of respect and dignity, that could also under-
mine the goal of the approach with respect to equity. 
Overall, the Court determined that the city’s adop-
tion of a universal allocation approach was reasonable 
given these competing considerations.

The Court acknowledges a similar tension in its 
response to the applicants’ third argument that the 
policy should have allocated water per person:

Establishing a fixed amount per stand will inevi-
tably result in unevenness because those stands 
with more inhabitants will have less water per 
person than those stands with fewer people. This 
is an unavoidable result of establishing a uni-
versal allocation. Yet it seems clear on the City’s 
evidence that to establish a universal per person 
allowance would administratively be extremely 
burdensome and costly, if possible at all.

Despite this “unevenness,” the Court finds that the per 
stand allocation is “generous in relation to the aver-
age household size”. The importance of addressing 
remaining inequalities resulting from a universal allo-
cation scheme is outweighed by the significant burden 
that doing so would place on the budget and adminis-
trative system.

Discussion
Identification
All but one substantive value of the provisional SAVE 
framework (Impact on safety and security) were iden-
tified in at least one judgment, and a majority of the 
SAVE values were identified in two or more judg-
ments (see Table 4). This finding suggests that the 
SAVE framework largely succeeded in identifying sub-
stantive values that are important and relevant in the 
SA context from the perspective of the constitutional 
right to access health care. Our findings also dem-
onstrate that the substantive reasoning of the courts 
can be analyzed and understood using the principles 

of the SAVE-UHC framework, indicating alignment 
between the framework and the court cases. Never-
theless, future efforts to develop substantive value 
frameworks for priority setting in other national con-
texts should consider conducting an inductive content 
analysis of legal judgments and other legislative mate-
rials sooner in the framework development process 
to inform the earliest stages of identifying framework 
values.

One potential additional substantive value induc-
tively identified during the analysis is ubuntu, iden-
tified in the Du Plooy case. Ubuntu is mentioned in 
the Constitution, but not defined. The majority deci-
sion from S v Makwanyane and Another provides one 
definition: “While [ubuntu] envelops the key values of 
group solidarity, compassion, respect, human dignity, 
conformity to basic norms and collective unity, in its 
fundamental sense it denotes humanity and moral-
ity. Its spirit emphasizes respect for human dignity, 
marking a shift from confrontation to conciliation.”28 
Others add that ubuntu invokes the importance of 
interpersonal connection and special consideration 
of the most vulnerable in society.29 Ubuntu is thus a 
complex multi-faceted value that appears to encom-
pass or incorporate elements of several of the substan-
tive values already comprising the SAVE framework, 
including social cohesion, ease of suffering, respect and 
dignity, impacts on personal relationships, and equity 
(see Table 4). Still, explicitly referencing ubuntu in the 
work of an HTA body could underscore its specificity 
to the SA context.  

Interpretation
The court judgments offer several lessons about the 
interpretation, or specification into related consid-
erations, of the SAVE-UHC values. In Van Biljoen, 
the Court explicitly interprets health benefits and 
harms in terms of both extended life expectancy and 
enhanced quality of life. This interpretation could 
support the use of summary measures of population 
health (i.e., health measures that integrate mortal-
ity and morbidity) like disability-adjusted life years 
(DALYs) or quality-adjusted life years (QALYs) to 
inform priority-setting decisions. Summary measures 
are used in several countries to assess the relative 
effectiveness of drugs and other health care interven-
tions. Their use, however, raises a number of impor-
tant ethical concerns30 and may face legal opposition 
in countries with natural-law-based constitutions.31 A 
legal precedent that can be read as supporting the use 
of summary measures may provide some justification 
for and legitimacy around their use in HTA to inform 
priority-setting in SA.
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In six of the seven judgments that identify equity 
(Van Biljoen, TAC, Khosa, New Clicks, Westville, and 
Mazibuko), the courts argue for giving special atten-
tion to vulnerable populations when formulating 
measures to fulfil the right to access health care, thus 
reflecting a central equity-related consideration from 
the SAVE substantive values framework. These cases 
identify several groups as “vulnerable”, including pris-
oners, women and children, those who cannot afford 
medical services, the elderly, and patients with chronic 
illness or who live in rural areas. Moreover, the TAC 
and Mazibuko judgments appear to de-emphasize 
sufficientarianism — the view that all should receive 
some minimum amount of an important resource or 
good such as health care32 — as a relevant consider-
ation of equity when assessing the reasonableness of 
state measures to fulfil the right to health. In Mazi-
buko, the Court reasons that a minimum threshold 
cannot be defined independent of a particular social 
context. To do so through the courts would be “coun-
ter-productive.” Social justice theorists have raised 
a similar concern, noting that relative levels of eco-
nomic development and social organization across 
a particular society will influence what level of some 
resource like access to health care can reasonably be 
considered minimally sufficient.33 Additionally, in SA 
the rejection of minimum core obligations is linked to 
the concept of “progressive realization;” as rights are 
realized, the standard for what is owed over time will 
evolve. These findings suggest that an HTA body in 
SA that applies the principle of equity should favor 
focusing special attention on vulnerable groups and 
to reduce or avoid widening health inequities (men-
tioned explicitly in several cases), rather than quan-
tifying and ensuring that all receive some minimum 
amount of health care, if the goal is to make decisions 
aligned with the right to access health care.

In four of its judgments, the Court applied the con-
sideration of providing equal treatment to those with 
equal needs.34 In three of these cases (TAC, Khosa, and 
Westville), this consideration was invoked to support 
expanding access to health care for more individu-
als. In one case (Soobramoney), this consideration 
supported a restriction on access to health care. The 
Court reasoned that if the applicant were provided 
the care he sought, then all other similarly situated 
patients would be owed the same care. Given resource 
and staffing constraints, however, offering this care 
would have presented too great a challenge and the 
opportunity costs in terms of foregone effective treat-
ments to a much larger population of patients would 
have been too large. These findings show that incor-
porating considerations of equity in priority-setting is 

complex and will not always support expanded access 
to health care; considerations of equity will sometimes 
entail a denial of access to services for some individu-
als or groups.35 

The Court also articulated several explicit consider-
ations related to the value of respect and dignity in its 
judgments. In TAC and Khosa, the Court discussed the 
importance of fostering conditions that enable indi-
vidual autonomy. In Khosa and Mazibuko, the Court 
considered the ways in which state measures may 
impact people’s experience of self-respect or perpetu-
ate stigma against particular individuals or groups. 
Finally, the Court in TAC considered how a particu-
lar policy may fail to respect important cultural val-
ues. Each of these considerations is explicitly included 
in the SAVE framework, again suggesting alignment 
between the values and considerations identified to 
guide HTA in SA and the reasons used by the courts to 
assess rights-based claims to health care.

Balancing
Resolving conflicts within and between competing 
values or considerations presents a major challenge for 
priority-setting, and diverse approaches for managing 
these potential conflicts exist. For example, values or 
considerations can be ordered according to lexical pri-
ority, meaning that they must be satisfied in a specific 
order. Rawls’s principles of justice are a well-known 
theoretical expression of lexical priority. On this the-
ory, basic liberties such as the freedoms of speech and 
assembly cannot be traded off to achieve higher levels 
of material well-being for some groups.36 An example 
of lexical priority in health priority-setting involves 
considerations of health benefit, or the effectiveness 
of a particular treatment. After all, a treatment must 
be minimally effective for there to be a reason to con-
sider its value in other dimensions. Beyond consider-
ations of effectiveness, however, lexical prioritization 
may not be a realistic approach for health priority-
setting. Instead, priority-setting bodies may choose 
to assign explicit numeric weights to each value or 
consideration. This approach raises major ethical and 
practical questions, including how the weights should 
be estimated and whose preferences should be used, 
whether weights are preferentially independent, and 
the extent of the role they should ultimately play in 
informing decision-making.37 Beauchamp and Chil-
dress describe a more deliberative approach to bal-
ancing competing principles and considerations that 
eschews reliance on a set of decision rules and instead 
expects decision-makers to develop and apply capaci-
ties of moral character such as compassion and dis-
cernment.38 Ultimately, a SA HTA body will need to 
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resolve this issue of balancing. Drawing on SA court 
cases to inform this balancing process will not only 
offer guidance to an HTA body, but also better ensure 
that HTA decision-making aligns with legal require-
ments. Our findings include several general insights 
that may inform this issue.

First, the frequency with which different substan-
tive values appear across cases could partially inform 
their relative importance to HTA decision-making. 
For example, equity and budget impact appeared in 
the highest number of cases (n=7 and 6, respectively), 
suggesting that these values may deserve relatively 
greater weight when making priority-setting decisions 

in the SA context. Relatedly, several values appeared 
in the judgments of only one or two cases. One pos-
sible interpretation of this finding is that these values 
should receive relatively less weight than the others in 
HTA decision-making. It should be noted, however, 
that several of these less commonly identified values 
— social cohesion, ease of suffering, respect and dig-
nity, and impacts on personal relationships — are 
those that comprise the concept of ubuntu. This con-
cept has been contrasted with Western values.39 As a 
result, a SA HTA body may wish to afford these val-
ues greater significance than they have typically been 
given by HTA in Western contexts (which tend to 
focus on clinical- and cost-effectiveness and equity). 
Additionally, this finding may ameliorate potential 
concerns that the SAVE framework is too complex 
and thus impractical for real-world decision-making 
due to the substantial cognitive load it might place 
on decision-makers.40 This finding instead suggests 
that certain values in the SAVE framework may only 
be occasionally relevant to particular priority-setting 
decisions; much of the time, an HTA body may find 
that it must balance the application of only four or five 
salient values, rather than all twelve. This possibility 
is further supported by the fact that the average num-
ber of values identified in each judgment was less than 
five, while the maximum identified was seven.

Some general patterns regarding the balancing of 
specific values also emerged from our analysis. Equity 
and budget impact co-occurred in six judgments (Van 
Biljoen, Soobramoney, TAC, Khosa, Westville, and 
Mazibuko). In each of these judgments, the Court dis-
plays a pattern of prioritizing the equity-related con-
siderations of reducing health inequities and giving 
special attention to the vulnerable when assessing the 
reasonableness of measures taken to fulfil the right to 
access health care. However, in the two cases where 
there is evidence that deciding in favor of the claim 
would result in a substantial budget impact, the Court 
either de-prioritizes these equity considerations in 

favor of budget impact considerations (Mazibuko) or 
instead explicitly applies a utilitarian interpretation of 
equity wherein the greatest overall health benefit to 
the population is favored (Soobramoney). Such deci-
sion rules, which clarify relationships between specific 
values or considerations by stipulating the different 
conditions under which one value or consideration 
ought to be prioritized over another, might help to 
structure HTA priority-setting in SA. Of course, these 
case judgments do not indicate a specific budget 
impact threshold that would trigger whether consid-
erations related to reducing health inequities or giv-
ing special attention to the vulnerable ought to be de-
prioritized and by how much. Resolving such issues 
could be an important responsibility of an HTA body.

A second pattern emerged in the Court’s applica-
tion of the burden of the health condition value. Two 
judgments referenced this value (TAC and Westville). 
In each, the Court identified the HIV/AIDS crisis as 
imposing a particularly heavy burden in the SA con-
text. Interventions that address HIV/AIDS may there-
fore deserve special attention in the work of a SA HTA 
body. This prioritization could be achieved at either 
the topic selection stage, by favoring HIV/AIDS inter-
ventions for analysis and appraisal, or at the appraisal 
stage of HTA by, perhaps, permitting interventions 
with less favorable incremental cost-effectiveness 

It is less clear how an HTA body should balance short- and long-term needs 
beyond crisis situations. For example, a youth HPV vaccination program 

has immediate costs, but the benefits will accrue many years in the future. 
Depending on how costs and benefits are discounted in the economic 
evaluation of such a program, interventions with longer-term benefits  

may appear more or less favorable.
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ratios to still be recommended for coverage if they tar-
get HIV/AIDS. Importantly, an HTA body will need to 
determine the extent to which HIV/AIDS should be 
prioritized relative to other health conditions, espe-
cially those that disproportionately impact other vul-
nerable populations, such as the elderly.

Additionally, in TAC the Court gave substantial 
weight to the short-term health benefits of expanding 
access to nevirapine relative to considerations regard-
ing the long-term sustainability of a more comprehen-
sive program to interrupt HIV/AIDS transmission. 
This represents another possible decision rule for 
HTA priority-setting in SA: interventions that address 
urgent public health crises ought to be assessed espe-
cially in terms of their ability to deliver substantial 
short-term health benefits rather than their long-term 
effectiveness or impact on the health system. It is less 
clear how an HTA body should balance short- and 
long-term needs beyond crisis situations. For exam-
ple, a youth HPV vaccination program has immedi-
ate costs, but the benefits will accrue many years in 
the future. Depending on how costs and benefits are 
discounted in the economic evaluation of such a pro-
gram, interventions with longer-term benefits may 
appear more or less favorable.

Looking Forward
One limitation of this analysis is its focus on majority 
judgments only. While dissenting opinions may include 
important expressions of alternative values and per-
spectives or a suggestion as to how values may evolve 
over time,41 only two of the cases selected for analysis 
included any dissenting opinion. We also acknowledge 
that values identified in case law can only be one source 
of insight for the work of an HTA body. As the SAVE-
UHC project has demonstrated, the work of an HTA 
body can and should draw on values identified in rel-
evant national legislation, the bioethical literature, and 
deliberations with key stakeholders.42 

If an HTA body is ultimately established to inform 
NHI in SA, future research could focus on the inter-
action between HTA and the courts. As new health 
rights cases are decided over time, the content analy-
sis methodology described here should be repeated to 
determine whether and how jurisprudence around the 
right to health care evolves, and if so, the role played 
by HTA in this evolution. Only very recently has 
research begun to systematically explore the impact of 
HTA on right to health litigation; for instance, Wang 
et al. quantitatively analyzed over 13,000 health care 
access cases in Brazil from both before and after the 
creation of a new national HTA body in 2011.43 How-
ever, a quantitative approach is likely only suitable in 

contexts like Brazil where there is a large volume of 
cases. The qualitative content analysis methodology 
used here represents a systematic research approach 
that is better suited to contexts where many fewer 
judicial decisions exist (by several orders of magni-
tude), such as SA.

As an example of what this research into the impact 
of HTA on right to health jurisprudence might look 
like in SA, recall a key claim from the TAC decision: 
“Those whose needs are the most urgent and whose 
ability to enjoy all rights therefore is most in peril, must 
not be ignored by the measures aimed at achieving 
realization of the right.” An HTA body may establish 
standards for analyzing and appraising the potential 
impact on disadvantaged populations of covering (or 
not covering) a health care intervention within UHC. 
These standards could enhance the accuracy or con-
sistency of the courts’ assessment of whether “those 
whose needs are the most urgent” are appropriately 
considered in measures to realize the right to access 
health care. Of course, the courts may also influence 
HTA. For example, future cases challenging or over-
turning HTA decisions should be studied to deter-
mine whether they are successful examples of holding 
HTA accountable to a substantive value framework, 
such as the one developed by the SAVE-UHC project.

Finally, the methodology described here could be 
applied in other countries where HTA must operate 
in the context of judicialization. Applying this meth-
odology in different national contexts may require 
some adaptation. For example, whether a deductive 
or inductive analytic approach is used may depend on 
the maturity of HTA in any given country. Another 
potential adaptation could be the decision to include 
dissenting opinions in the content analysis if dis-
agreement among judges is more common. Other 
applications of this work could set out to compare 
values across different types of health rights cases. 
For instance, three of the cases analyzed here focused 
on prisoners as a special population. In national con-
texts where the number of relevant cases is sufficiently 
large, researchers could study whether the identifi-
cation, interpretation, or balancing of values differs 
across types of cases.

Conclusion
Some form of HTA has been on the agenda in SA for 
over two decades,44 most recently in the NHI White 
Paper,45 though a national HTA body to inform NHI 
has yet to be established. Our study describes insights 
drawn from landmark health rights cases — related to 
the identification, interpretation, and balancing of sub-
stantive values — that can inform the development and 
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application of HTA to support NHI. Additionally, our 
findings support the possibility of a mutually support-
ive relationship between a rights-based and priority-
setting approach to achieving UHC. If an HTA body 
is established in SA, researchers should continue to 
assess the relationship between HTA and the courts to 
understand how each institution influences the other.
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