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The African Women’s Protocol and sexual rights
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‘Sexual rights’ are defined to include the rights of all persons free of coercion, violence
and discrimination to the highest attainable standards of sexual health, including access
to sexual and reproductive health care services. The entry point for the notion of sexual
rights in the international community was the World Conference on Human Rights in
Vienna. The conference affirmed for the first time that acts of violence against
women impair and nullify the enjoyment of their rights and freedoms. Subsequent
global and regional forums have since contributed to the understanding of ‘sexual
rights’ as human rights issues. Article 14 of the African Women’s Protocol builds
upon these gains and enhances the sexual rights discourse in several ways; the article
pioneered the inclusion of ‘sexual rights’ in a human rights instrument, and
recognises the link between women’s sexuality, their dignity, and other rights. A
purposive and holistic interpretation of the article is crucial to the advancement of the
sexual rights of girls and women in Africa.

Keywords: Africa; African Women’s Protocol, women; sexual health and rights;
African Commission

1. Introduction

Sexual and reproductive health and rights are emerging human rights issues that are still
subject to controversy, confusion and misinterpretation. Despite developments at the inter-
national level, sexual health and rights have not been accorded their deserved attention like
other rights. About a decade ago, the African Union adopted its first women’s rights instru-
ments — the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of
Women in Africa." The African Women’s Protocol has been celebrated and acclaimed as
one of the most radical human rights instruments that explicitly addresses the health
needs of women. For the first time in the history of any human rights instruments the pro-
tocol contains provisions relating to the sexual and reproductive health and rights of
women, protects women’s rights in the context of HIV, and allows for abortion on
limited grounds.

The purpose of this article is to critically assess the provisions of Article 14 of the
African Women’s Protocol in relation to the protection of women’s sexual health and
rights. The article argues that while the provision of Article 14 is headed ‘Health and Repro-
ductive Rights’ the provision should be interpreted purposively to protect the sexual health
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and rights of women. In this regard, the article discusses some specific provisions of Article
14 — such as those on sexuality education, access to methods of contraception and protec-
tion from sexually transmitted infections (STIs), including HIV — that directly address the
sexual health and rights of women. In addition, the article proposes that it should be read
together with other important provisions of the protocol relating to non-discrimination,
dignity and violence in order to give effect to sexual rights.

2. The evolution of sexual and reproductive health and rights as human rights

Over the years, several efforts by different stakeholders have been geared towards the suc-
cessful development of sexual and reproductive health as recognised human rights at the
international level. These efforts include the work of women’s right advocates, various
United Nations (UN) agencies and processes, international health authorities and feminist
scholars. More importantly, under international human rights law, the right to sexual and
reproductive health is recognised and implicitly guaranteed in provisions relating to the
right to health. For instance, Article 25 of the Universal Declaration of Human Rights,
1948% (UDHR 1948) guarantees the right to a standard of living adequate for health,
which includes special care and assistance for motherhood. The problem, however, is
that until the World Conference on Human Rights in Vienna (1993), sexual and reproduc-
tive health rights were not regarded as distinct categories of rights.

It should be noted that between 1968 and 1984 several initiatives and attempts were
made at the international level to address issues of population and reproductive health
from a human rights perspective. Some of these initiatives included the first International
Conference on Human Rights in Tehran (1968),* where it was affirmed that ‘parents
have a basic right to decide freely and responsibly on the number and spacing of their chil-
dren and a right to adequate education and information in this respect ... > Subsequently,
two important international conferences on population and development were held in
Bucharest and Mexico. At Bucharest, in 1974, the international community affirmed the
rights of couples and individuals to have control over decisions relating to their reproduc-
tive lives. Parents and individuals were enjoined to exercise their basic rights and autonomy
more freely and responsibly bearing in mind the impact of their decision on the world popu-
lation (1974).% A decade later, when the international community gathered again in Mexico
City, it was affirmed that couples and individuals should exercise their right to determine the
number and spacing of children taking into account their own situation as well as the impli-
cations of their decisions for the balanced development of their children, the community,
and the society in which they live.® An important observation relating to these develop-
ments is that the focus was on reproductive health and rights rather than sexual health
and rights.

The notion of sexual rights first gained the attention of the world during the World Con-
ference on Human Rights in Vienna (1993).” There, it was agreed that acts of violence
against women may impair and nullify the enjoyment of their fundamental rights and free-
doms. Prior to this time there had been no international or national instruments on human
rights that specifically mentioned sexuality or sexual rights. This was apparently due to the
universal tendency to shy away from discussions relating to sexuality. Instead, the notion of
sexual rights was popularised by the activities of the gay and lesbian movement and advo-
cacy surrounding women'’s reproductive health, population control, health as a human right,
unwanted pregnancy, sexual violence, female genital mutilation/cutting (FGM/FGC), HIV/
AIDS, and so on. All of these acted as catalysts for the emergency formulation of sexual
rights as a human rights concept.® The United Nations Declaration on Elimination of
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Violence against Women of 1993, which specifically focused on the elimination of physical,
sexual and psychological violence against women, further consolidated this development.
Both the Vienna Declaration of Action (1993)° and the UN Declaration on Violence against
Women (1993)"'° brought to the fore the implicit recognition of sexual violence as a viola-
tion of human rights.

The turning point in raising the profile of sexual rights as part of human rights perhaps
occurred during the International Conference on Population and Development (ICPD) held
in Cairo (1994)'" and the Fourth World Conference on Women (1995)."? During the ICDP,
reproductive health was defined broadly to imply:

[T]hat people are able to have a satisfying and safe sex life and that they have the capability to
reproduce and the freedom to decide if, when, and how often to do so. Implicit in this last con-
dition are the rights of men and women to be informed and to have access to safe, effective,
affordable and acceptable methods of family planning of their choice for regulation of fertility
which are not against the law, and the right of access to appropriate health-care services that
will enable women to go safely through pregnancy and childbirth and provide couples with
the best chance of having a healthy infant (Para. 7).

The ICPD (1994) further urges state members to ‘[t]ake all measures to eliminate all forms
of exploitation, sexual abuse, harassment and violence against women, adolescents and
children’. Indeed Parker has asserted that this conference was the first of its kind where
issues relating to sex, sexuality and sexual health were openly debated as a central point
of the agenda.'® He further argues that these issues were considered not only as a form
of violence against women, but as a violation of human rights, which deserve the utmost
protection. At the Beijing Conference it was agreed that sexual rights include the rights
of women to have control over and decide freely and responsibly on matters related to
their sexuality, including sexual and reproductive health, free of coercion, discrimination
and violence.

One major criticism of the above definition of reproductive health is that it tends to
subsume sexual health under reproductive health and rights.'® This in itself is a shortcoming
considering the fact that not all sexual activities lead to procreation. In essence, it may be
argued that deliberations at the ICPD and in Beijing would seem to give more attention to
reproductive health and rights than sexual health and rights. It is in fact argued that both the
ICPD and the Beijing Platform for Action continued the conflation of sexual and reproduc-
tive rights. The Beijing Platform, while recognising sexual rights as an individual’s right to
have control over and decide freely in matters relating to his or her sexuality, free of coer-
cion, discrimination and violence, also went on to link sexual rights to reproduction by
stating that ‘equal relationships between men and women in matters of sexual relations
and reproduction ... require mutual consent and willingness to accept responsibility for
the consequences of their behaviours’.'> This further contextualises sexual rights within
heterosexual relationships and effectively excludes same sex and other non-conforming
sexual relationships.

This is hardly surprising, given the fact that sexual rights, when compared to reproduc-
tive health and rights, are more recent and an evolving set of rights under international law.
Indeed, Petchesky has referred to this set of rights as the ‘newest kid in the block’.'®
However, some of the conclusions reached at both the ICPD and Beijing would seem to
give recognition to sexual health and rights. For instance, the international community,
during the ICPD (1994), enjoined states to eliminate sexual abuse and exploitation, includ-
ing general acts of violence against women and children. Also, at Beijing (1995), the inter-
national community urged states to respect women’s exercise of their right to sexual
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autonomy free from violence and discrimination and coercion. While the concepts of
reproductive health and sexual health are interrelated, they are nonetheless distinct from
each other."”

3. Distinguishing between reproductive health and rights and sexual health and
rights
The notion of reproductive health has for some years gained the attention of the inter-
national community. On the other hand, sexual health and rights are a relatively recent
area that requires more clarification. As an evolving issue, sexual health and rights have
become a subject of controversy and have constantly sparked debate across the world.
This is because issues relating to human sexuality are still generally viewed with suspicion
and disapproval. In most countries in which religion and culture play a big role in the lives
of the people, issues of sexual health are relegated to the periphery of social discourse. For
instance, a recent assessment of school curricula in southern and eastern African countries
clearly shows that sexuality education is often undermined by religious views.'®
Recently, the World Health Organization has focussed on developing a working defi-
nition of sexual health.'® This definition comprehensively describes sexual health in the fol-
lowing words:

Sexual health is a state of physical, emotional, mental and social well-being in relation to sexu-
ality; it is not merely the absence of disease, dysfunction or infirmity. Sexual health requires a
positive and respectful approach to sexuality and sexual relationships, as well as the possibility
of having pleasurable and safe sexual experiences, free of coercion, discrimination and vio-
lence. For sexual health to be attained and maintained, the sexual rights of all persons must
be respected, protected and fulfilled.

The WHO further attempted to define sexual rights broadly as embracing human rights that
have already been recognised in national and international human rights documents, includ-
ing consensus statements. These include the rights of all persons, free of coercion, discrimi-
nation and violence to:

o the highest attainable standard of sexual health, including access to sexual and repro-
ductive health care services;

o seek, receive and impart information related to sexuality;

o sexuality education;

« respect for bodily integrity;

o choose their partner;

o decide to be sexually active or not;

e consensual sexual relations;

e consensual marriage;

o decide whether or not, and when, to have children; and

« pursue a satisfying, safe and pleasurable sexual life.?’

No doubt, from the definitions provided above, there would seem to be a link between
sexual and reproductive health and rights. In other words, though the two concepts are dis-
tinct, they are nonetheless interrelated.

However, Miller has observed that the attempt to define sexual health and rights fails to
engage fully with sexuality as a political and public construct through which sexual beha-
viours are given meaning and judged.?' This is amplified by the fact that ‘health’ or
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‘healthcare’ as human rights issues are politically powerful subjects, in terms of which the
health discourse has historically served to reinforce dominant ideological constructs about
the ‘proper’ role of women in the family and society.?* In terms of that discourse, women’s
sexuality is mostly understood from the perspective of its instrumental value as opposed to
the intrinsic value that accentuates dignity.*

Prior to Cairo, Dixon-Muller had attempted to delineate the elements of reproductive
health care into two categories — sexual health and reproductive health — each with specific
components.>* The components of sexual health include protection from sexually trans-
mitted infections (STIs), protection from harmful practices and violence, control over
sexual access, sexual enjoyment and information on sexuality. On the other hand, the
components of reproductive health include safe, effective protection from (and termination)
of unwanted pregnancies, contraceptive choice and satisfaction with method, protection
from harmful reproductive practices, safe pregnancy and delivery, contraceptive and repro-
ductive information and treatment of infertility. Dixon-Muller further submits that these
components are shaped by characteristics of society at large, rooted in ‘social and economic
institutions that determine power hierarchies and life choices based on gender, age, class,
ethnicity and other distinctions; and by ideology of gender (and other differences) that
each system elaborates’.>

It should be borne in mind that a discussion on access to contraception for women will
intersect with the components of both sexual and reproductive health as outlined above by
Dixon-Muller. This is because access to contraceptive services can help in preventing
unwanted pregnancy, unsafe abortion, prevent transmission of STIs, including HIV/
AIDS, and reduce fertility rates among women generally.

Miller has suggested that any discussion on sexual health and rights should be seen to
transcend the traditionally held notions of reproduction and heterosexuality.*® Rather, such
a discussion should accommodate diverse groups of people and issues, including homosexu-
ality, heterosexuality, reproductive and non-reproductive sexual activities. She particularly
reasons that limiting sexual relations to procreation alone will lead to the ‘disappearance’
of certain categories of people such as gay, lesbian, or transgender and transsexual men
and women, and those who merely engage in sex for pleasure.”’ This observation by
Miller, which has been echoed by Ngwena, is quite relevant to advancing the sexual health
and rights of women in general and young women in particular.*® Studies have shown that
in many parts of Africa, adolescent girls tend to become sexually active at an early age and
may wish to engage in safe and pleasurable non-procreative sexual acts.”> Hence the need
to assure them the means of protection from negative consequences that this may bring.

4. Analysis of Article 14 of the African Women’s Protocol in relation to
sexual rights

Building on the long-established essence and role of the African Charter on Human and
People’s Rights, the Protocol to the African Charter on Human and People’s Rights on
the Rights of Women in Africa (herein the African Women’s Protocol) was adopted by
the African Union in 2003. The African Women’s Protocol supplements the African
Charter and compliments the Convention on the Elimination of All forms of Discrimination
Against Women (hereinafter CEDAW) on matters relating to the protection and recognition
of women’s rights. Both the Charter and the African Women’s Protocol draw inspiration
from international human rights law. African leaders recognised the need for appropriate
change in order to protect, promote, respect and fulfil women’s rights, including sexual
and reproductive health and rights, in Africa.
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4.1 Drafting history of the Afirican Women’s Protocol

Before a detailed discussion of Article 14, it is important to examine the various views that
were expressed during the drafting process of the provision. Commentators have argued
that the first human rights document in Africa, that is, the African Charter on Human
and Peoples’ Rights, lacked adequate provisions safeguarding women’s rights, hence the
need for a women-specific human rights instrument that would address the needs and con-
cerns of African women.>° The process for the drafting of the protocol was not an easy one
as it was characterised by ‘stops and starts, political compromise and the influence on non-
governmental organizations’.*" A regional meeting on women’s rights was organised in
1995 by the African Commission to provide a unique platform to discuss the deplorable
situation of women in Africa. The drafting of the African Women’s Protocol was an
outcome of that meeting which also had the active participation of civil society groups.*
Subsequently, in 2003, the African Commission appointed a Special Rapporteur on the
Rights of Women in Africa to oversee the process of drafting the protocol.

An assessment of the history of the drafting of Article 14 particularly reveals some
objections and serious contentions about the wording used. For instance, countries such
as Libya, Mali and Senegal objected to the right of women to decide on the number and
spacing of their children even though the language is similar to that of CEDAW, which
some of those countries had already ratified. Also, Burundi, Libya, Senegal and Sudan
expressed a general objection to the provision on reproductive and health rights guaranteed
in Article 14 of the protocol.>

Perhaps the most controversial provision of the protocol is Article 14 (2) (c), which
allows a limited right to abortion for women. An earlier initial draft of Article 14 (2) of
the protocol, produced in November 1999, urged states to take appropriate measures to
protect the reproductive rights of women, particularly in the event of rape and incest. A sub-
sequent meeting on the drafting of the protocol was organised where Angela Melo, the then
Special Rapporteur on the Rights of Women in Africa, emphasised the need for the protocol
to address the low status of women in society with a view to enable women exercise choices
on issues that affect their reproductive well-being. At this meeting, an improved version of
Article 14 (2) emerged, protecting the reproductive rights of women by authorising medical
abortion in the event of sexual assault, rape and incest. The additions to the article were the
phrases ‘sexual assault” and ‘medical abortion’. Later, at another meeting in Addis Ababa in
2003, the grounds for abortion in Article 14 (2) were further broadened to include ‘danger
to life, physical or mental health of the mother’. As a consequence, and as would be
expected, some countries, such as Uganda, Kenya and Rwanda, entered reservations to
the provisions of Article 14 (2) (c) of the protocol.

4.2 Article 14 of the African Women’s Protocol as a trail blazer

Although the African Women’s Protocol is a regional human rights instrument, its potential
is highly significant and goes beyond the African continent. It affirms women’s reproduc-
tive choice and autonomy to make sexual and reproductive decisions, including women’s
rights to abortion when pregnancy results from a sexual assault, incest, rape or when a preg-
nant woman’s life is in imminent danger (Article 14 (2) (¢)). The African Women’s Protocol
explicitly articulates every woman’s reproductive rights as human rights. It also expressly
guarantees a woman'’s right to control her fertility without being coerced into making any
wrong decision(s). Article 14, titled ‘Health and Reproductive Health’, provides that:

1. States Parties shall ensure that the right to health of women, including sexual and
reproductive health is respected and promoted. This includes:
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(a) the right to control their fertility;

(b) the right to decide whether to have children, the number of children and the
spacing of children;

(c) the right to choose any method of contraception;

(d) the right to self-protection and to be protected against sexually transmitted
infections, including HIV/AIDS;

(e) the right to be informed on one’s health status and on the health status of
one’s partner, particularly if affected with sexually transmitted infections,
including HIV/AIDS, in accordance with internationally recognized stan-
dards and best practices;

(f) the right to have family planning education.

2. States Parties shall take all appropriate measures to:

(a) provide adequate, affordable and accessible health services, including infor-
mation, education and communication programmes to women especially
those in rural areas;

(b) establish and strengthen existing pre-natal, delivery and post-natal health and
nutritional services for women during pregnancy and while they are breast-
feeding;

(¢) protect the reproductive rights of women by authorizing medical abortion in
cases of sexual assault, rape, incest, and where the continued pregnancy
endangers the mental and physical health of the mother or the life of the
mother or the foetus.

The foregoing provision makes the African Women’s Protocol one of the few important
human rights instruments ... that specifically give recognition to the sexual and reproduc-
tive health and rights of women. It remains one of the most radical and ground-breaking
human rights instruments in the context of sexual and reproductive health and rights.**
Indeed, the protocol is the only international human rights instrument that makes specific
references to sexual health and rights. Its counterpart at the international level, CEDAW,
does not contain specific provisions affirming women’s rights to sexual and reproductive
health as a human right nor does it contain a specific provision protecting women’s
rights in the context of HIV. Therefore, it has been rightfully stated that Article 14
blazed a trail in terms of explicit recognition of the sexual and reproductive rights of
women.”” This is significant in the African context where the existence of a domain of
women’s sexuality that is distinct from the reproductive role is generally contested. Recog-
nition of ‘sexual rights’ as a distinctive area of rights allows a debate on the sexual health
and well-being of women that is not primarily connected to the purpose of reproduction,
such as young and adolescent women, women who engage in sex work, elderly women,
lesbian women, or women of reproductive age who are not interested in reproduction.
Despite the milestone that Article 14 reaches towards the protection of sexual rights, the
article is criticised for generally conceptualising women’s health as mainly reproductive and
therefore promoting reproductive health at the expense of sexual health.*® For instance,
Mukasa has criticised the provision of Article 14 of the African Women’s Protocol for
essentially laying emphasis on reproductive health and rights in such a way that it
diminishes the importance of sexual health and rights. She argues further that the protocol
would seem to reinforce the stereotype that the primary duty of women is reproduction and
therefore fails to promote a woman’s positive right to engage in a safe and pleasurable
sexual life.’” In Mukasa’s view, the protocol fails to recognise a woman’s right to be
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sexually active; hence, it is silent on issues such as sex work and same sex relationships
amongst women.>® The measures identified for state action in Article 14 (2) are also
mainly geared towards the reproductive aspects of women’s sexuality, that is, establishment
and strengthening of pre-natal, delivery and post-natal health for pregnant and breastfeed-
ing mothers, as well as a limited right to abortion in certain cases.

While Mukasa’s concern may seem tenable and while the heading for Article 14 indeed
reads ‘Health and Reproductive Health’, to a great extent some of the issues addressed in
Article 14 (1) (c) to (f) relate to sexual health and rights. For instance, Article 14 (1) (c) that
guarantees a woman’s right to choose any method of contraception is relevant in advancing
a woman’s right to enjoy her reproductive and sexual health and rights. As Dixon-Muller
has argued, ensuring access to contraception for women can prevent unwanted pregnancy
but at the same time it can enable a woman to realise a ‘safe and pleasurable’ sexual life
which is an essential element of sexual rights.>® Given the patriarchal nature of most
African societies, guaranteeing a woman the right to choose any method of contraception
is empowering and will enable her to assert her sexual health and right.

More importantly, given that the African Women’s Protocol applies to women and girls,
this provision is empowering for young girls who engage in non-procreative sexual activi-
ties. One of the challenges young girls encounter in Africa is the negative attitudes of
society to premarital sexual activity. This in turn makes it difficult for girls to seek contra-
ceptive services when they become sexually active. Article 14 (1) (c) is therefore instrumen-
tal in ensuring that such girls affirm their autonomy and choice to engage in pleasurable and
safe sex. Thus, the provision of Article 14 (1) (c), which is peculiar to the protocol and
which does not have a corresponding provision in CEDAW, resonates well with liberal fem-
inist agitation for a woman’s right to enjoy safe and pleasurable sexual activities.*’

4.3 Article 14 and the protection of women from HIV

Article 14 (1) (d) and (e) relating to the protection of women’s rights in the context of HIV/
AIDS is the first of its kind in any human rights instruments, and does not have a similar
provision under CEDAW. Given the differences in years between the adoption of the
African Women’s Protocol and CEDAW, one may understand the non-inclusion of a pro-
vision on HIV by the drafters of CEDAW. However, human rights instruments adopted
much later than CEDAW, such as the UN Convention on the Rights of the Child (CRC),
are also silent on the issue of HIV.

Article 14 could therefore not have come at better time given that women are dispropor-
tionately affected by HIV/AIDS in Africa. It is a provision that speaks to the pains and
needs of African women. While the percentage of women living with HIV at the inter-
national level is estimated at 51%, the number for sub-Saharan Africa is about 60%.*' A
number of factors, including the biological nature of women, low status of women, discri-
minatory practices against women, harmful cultural practices and violence, account for the
high number of women living with HIV in Africa. The provisions of Article 14 (1) (d) and
(e) are intended to safeguard the rights of women and further protect them from HIV infec-
tion. Given the high mortality rates associated with HIV infection in the region and its
implications for the enjoyment of women’s sexual health and well-being, this provision
is no doubt significant in advancing women’s sexual health and rights in the region. The
provision seeks to eliminate factors that may render women susceptible to HIV infection
and to empower them to be proactive in avoiding STIs, including HIV.

As promising as the provision of Article 14 (1) (d) and (¢) may seem, it can be subject to
misinterpretation as it does not clearly outline the nature of states’ obligations therein.
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Consequently, in October of 2012, the African Commission issued its first ever General
Comment clarifying the nature of states’ obligations regarding Article 14 (1) (d) and (e)
of the African Women’s Protocol. The General Comment reiterates the challenges
women encounter in the context of HIV/AIDS. It provides authoritative guidance for
states on steps to take in order to ensure compliance with the provisions of Article 14 (1)
(d) and (e). According to the commission, while the African Women’s Protocol dis-
tinguishes between the right to self-protection and to be protected from HIV, the provision
should be interpreted broadly to impose overall obligations on states to create an enabling,
supportive, legal and social environment that empowers women to be in a position to fully
and freely realise their right to self-protection and to be protected.*? In clarifying the content
of this provision, the commission reasoned as follows:

The right to self-protection and to be protected includes women’s rights to access information,
education and sexual and reproductive health services. The right to self-protection and the right
to be protected are also intrinsically linked to other women’s rights including the right to equal-
ity and non-discrimination, life, dignity, health, self-determination, privacy and the right to be
free from all forms of violence. The violations of these rights will impact on women’s ability to
claim and realise her right to self-protection.*?

This is more or less an affirmation of the rights of women and girls to enjoy their sexual
health without any hindrance as envisaged under the African Women’s Protocol. Implicit
in the reasoning of the commission is that other relevant provisions of the African
Women’s Protocol are equally relevant in realising the sexual rights of women. Notable
among these include Article 2 on non-discrimination, Article 3 on the right to dignity
and Article 4 on the right to life of women. A purposive interpretation of these provisions
would seem to protect women and girls from sexual abuse and ensure their full enjoyment
of their sexual lives. Women and girls cannot be protected from HIV infection if they are
daily exposed to discriminatory practices, sexual violence and emotional abuse by their
partners. Violence against women constitutes one of the most egregious violations of the
fundamental rights of women. In its General Recommendation 19 on Violence against
Women, the CEDAW Committee notes that violence against women constitutes an act of
discrimination and that states are under an obligation to ensure that private actors do not
perpetuate acts of violence against women.**

With regard to Article 14 (1) (e), which provides for the right to be informed of one’s
health status and on the health status of one’s partner, the commission (2012) explains that
this provision encompasses the rights of women to access adequate, reliable, non-discrimi-
natory and comprehensive information about their health. This also involves access to pro-
cedures, technologies and services for the determination of their health status. In the context
of HIV, this right includes, but is not limited to: access to HIV testing, CD4 count, viral-
load, tuberculosis (TB) and cervical cancer screening. This would seem to be a holistic
approach aimed at ensuring that women and girls enjoy their right to physical, mental
and social well-being. The inability of women and girls to protect themselves from HIV
and other STIs would compromise their health and well-being and prevent them from
enjoying their sexual health.

One of the most contentious issues in relation to HIV has always been when to disclose
the status of a patient to his/her partner or family members. This issue has remained vexed
due to the stigma and discrimination attached to HIV infection. Experience has shown that
women are more likely to know their status and suffer from the negative consequences
which may follow such a process. Studies have also shown that women often suffer acts
of violence from their partners and be subjected to discriminatory practices when their
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HIV status is revealed.*’ Bearing this in mind, the African Commission explains that dis-
closure of HIV status must only be done in accordance with international standards such as
the Guidelines on HIV and Human Rights.*® The manner of disclosure or non-disclosure
due to the fear of the consequences of such disclosure can impact on women’s access to
life-saving or prolonging treatment and further enjoyment of their sexual rights.

4.4 Article 14 and sexuality education

Also, the right to sexuality education is crucial to a woman’s enjoyment of her sexual health
and rights. As observed above, the World Health Organization’s definition of sexual rights
includes the right to sexual health information. Sexuality education is almost indispensable
to the sexual well-being of a woman. One of the challenges facing women, particularly
young women in Africa, has to do with lack of knowledge and information about their sexu-
ality. Due to cultural and religious practices, many young women are deprived of access to
sexual health information useful for their physical and mental well-being.47 In most cases
parents and guardians are either unwilling to discuss sex with their children or wards or
opposed to making such information available in schools. This can potentially render
young women susceptible to STIs, including HIV/AIDS, thereby undermining the sexual
health and rights of young women. Therefore, it is a welcome development that Article
14 (1) (f) has affirmed a woman’s right to sexual education. This will not only equip
women, particularly young women, with information regarding their anatomy, but will
also enable them to make informed decisions about their sex lives. This is significant
because although CEDAW has a provision on family planning services for women,
especially those in rural areas, it does not specifically provide for access to sexuality edu-
cation, which is important for realising the sexual health and rights of young women and
girls

The African Commission is yet to clarify the nature of states’ obligations regarding
Article 14 (1) (f). Nevertheless, one would expect that the content of sexuality education
to be provided by states will comprehensively address diverse issues such as contraceptive
use, negotiation skills, human anatomy, heterosexuality and homosexuality. Such a con-
struction will be consistent with international standards and principles. For instance, the
UN Committee on the Rights of the Child (CRC Committee) in its General Comments 3
and 4 has emphasised the importance of sexuality education to realising the sexual well-
being of young women.*® According to the committee, states parties to the convention
should refrain ‘from censoring, withholding or intentionally misrepresenting health-
related information, including sexual education and information’.*” The committee
further notes that this will be consistent with realising the right to the highest attainable stan-
dard of physical and mental health and the right to life, survival and development for ado-
lescents. In some of its concluding observations to states, the Human Rights Committee has
urged states to ‘introduce policies and programmes promoting full and non-discriminatory
access to all methods of family planning and reintroduce sexual education at public schools’
to adolescents.”

It should be borne in mind that the provisions of the African Women’s Protocol derive
inspiration from consensus statements and declarations such as the ICPD and the Beijing
Declaration. At the ICPD, the international community agreed that sexual health
information should be made available to adolescents so as to help them understand their
sexuality and protect them from incidences of STIs and unwanted pregnancies. Similarly,
at Beijing, the governments of the world recognised the particular vulnerability of
adolescents to sexual and reproductive ill-health; therefore, states were urged to provide
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them with access to comprehensive information and education with regard to their sexuality
and health needs.

5. Sexual rights and other provisions of the African Women’s Protocol

All human rights are a package of indivisible and interrelated rights, which have to be inter-
preted in light of each other.’" As alluded to in the preceding section of this article, the African
Commission has recognised that sexual rights, including the right to self-protection and to be
protected from ST1Is including HIV, are ‘linked to other women’s rights including the right to
equality and non-discrimination, life, dignity, health, self-determination, privacy, and the
right to be free from all forms of violence’.> It is also argued that sexual and reproductive
rights embrace the right to information, expression, education and services, freedom from
violence and torture, protection from cruel inhuman and degrading treatment, and autonomy.
Essentially, therefore, sexual rights are grounded in other rights, though theorised differ-
ently.>® It is further argued that women’s sexual rights in particular are:

Embedded in the ideal of women’s enjoyment of [all] their human rights, as well as their right
to live free from violations. Women’s capacity to control their reproductive and sexual lives is
inextricable from their sexual autonomy, their health, their bodily integrity, and their economic
well-being ... The prohibition of women’s sexual autonomy is bound up with traditional and
contemporary precepts about female gender identity and prescribed gender roles perpetuated
within the context of cultural, religious, and ideological beliefs in all societies.>*

In light of this, there are other rights under the African Women’s Protocol that are also sig-
nificant to the protection of sexual rights. Some of the related rights are considered below:

5.1 The right to information and education

The right to access to information is one of the rights that plays a pivotal role in the protection
of sexual rights, particularly in as far as the information on sexuality and protection from
harmful practices and the violent aspects of sexual rights are concerned.” The African
Women'’s Protocol does not recognise a stand-alone right to information. This omission not-
withstanding, the right to information permeates the entire protocol in as far as it is indispen-
sable in enhancing access to and exercise of the other rights. In addition, access to information
is a component of some of the other rights recognised under the protocol, such as the right to
education, economic and social welfare, and participation (Articles 9, 12 and 13 respectively).
More specifically, a right to information on one’s health or one’s partner’s health status as
expressly protected in Article 14 (1) (e) is crucial to decision-making on their health.>®

The right to education and training under the protocol calls upon states to provide ‘access
to counselling and rehabilitation to women who suffer abuses and sexual harassment’
(Article 12 (1) (d)), and to take positive action to promote literacy among women. Counsel-
ling and rehabilitation are, in the traditional sense of the terms, not strictly educational ser-
vices. It is arguable that the protocol’s recognition of these aspects as components of the
right to education heightens the role of education and educational machinery among states
parties in educating women on their sexual rights. Indeed, the recognition of counselling
and rehabilitation of female victims of sexual harassment is a potent entry point for concrete
programming that is geared towards strengthening women’s knowledge of their sexual rights
with a view to enhancing the protection of sexual rights in general.

The role of education is especially significant to communities where girls are denied
access to sexual health information on the basis of culture. The commission in its
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General Comment on Article 14 indeed recognised that the right to self-protection under
Article 14 (1) (d) includes the right to education. Therefore, when read together with
Article 14 (2) (a) and 14 (1) that require states parties to facilitate family planning, the
right to education and training can facilitate the realisation of some aspects of sexual
rights. Also, the conceptualisation of health services to include ‘information, education
and communication programmes’ for women could be utilised as a basis for furthering
sexual rights through creation of awareness.

5.2 The right to non-discrimination

The right to non-discrimination recognised under Article 2 of the African Women’s Proto-
col is yet another entry point to the protection of sexual rights. Drawing inspiration from
CEDAW, Artticle 2 of the African Women’s Protocol calls upon states parties to adopt
measures that, among other things, prohibit or curb harmful practices which endanger
the health and general well-being of women. Echoing the substantive equality approach
of CEDAW, the article urges African governments to take corrective measures that will
address persistent discriminatory practices against women. However, while CEDAW
merely urges states to take all appropriate measures, including legislation to eliminate dis-
criminatory practices against women, the African Protocol goes a step further by urging
African governments to embark on education and awareness campaigns with a view to
changing the attitudes of the people. This is a welcome development as experience has
shown that deep-rooted discriminatory cultural practices against women cannot be elimi-
nated merely through legislation.

Moreover, while CEDAW is silent on harmful cultural practices against women, the
protocol, in Article 5, specifically calls for the elimination of harmful cultural practices
such as FGM/FGC. Although the protocol merely mentions FGM, this does not in any
way preclude the application of Article 5 to other harmful cultural practices such as virgi-
nity testing and widow cleansing. These practices tend to undermine the sexual autonomy
of women and compel women to conform to the public notion of sexuality. While these
practices are often masqueraded as cultural and religious practices, they are nothing but
an entrenchment of patriarchy and a bid to control women’s and girls’ sexuality.

As earlier indicated, protection from violence and harmful practices based on one’s sexu-
ality is a component of sexual rights. Violence based on attribution of sexual behaviour, iden-
tity or orientation is an example of gender-based discrimination that disproportionately
hampers the participation of women in various aspects of society.’’ It has indeed been
noted that women’s choices on their sexuality or the expression of such choices is often a
cause for violence and degrading treatment.”® Furthermore, it has been argued that in societies
marked by social and economic inequality, deeply entrenched patriarchal systems that value
women primarily for their services as wives and sexual partners to men and as reproducers
and rearers of children, and which social roles are anchored in cultural or religious
systems, non-conforming sexual expression (whether reproductive or otherwise) is construed
as both socially inappropriate and as a challenge to the moral foundations of the society.””

5.3 The right to dignity

A further right that is related to women’s sexual rights, and which is therefore closely linked
to Article 14 of the protocol is the right to dignity. Respect for a person’s dignity calls for
recognition of the person’s inherent worth as an equal human being.®° In terms of Article 4
of the protocol, every woman has the right to dignity inherent in a human being, a right to



The International Journal of Human Rights 893

respect as a person, and a right to the full development of her personality. This is significant
because sexual expression is part of an individual’s personality and therefore a component
of sexual rights. Control over reproduction and sexuality is an essential element of human
dignity, both as a precondition for women to exercise their other rights and fulfil basic
needs, and also as an end in itself.®" The right to dignity also forms the basis for the
right to autonomy in making decisions regarding one’s health, especially sexual and repro-
ductive health. It is therefore rightfully argued that the protocol affirms women’s autonomy
as a human right.%* Lai and Ralph have noted that autonomy includes an individual’s right
to sexual and reproductive autonomy.®®> Though the African Women’s Protocol does not in
itself recognise a right to autonomy, this right is linked to the right to dignity which is
covered under the protocol.

In Article 5 (d), the protocol further calls for protection of women from violence, abuse
and intolerance. This can be interpreted to include a right to protection from sexual violence
or such violence as hampers women’s enjoyment of their sexual rights and freedom.
Nowhere is a woman’s right to dignity and sexual autonomy more likely to be undermined
than in the area of gender-based violence, especially sexual violence. Studies have shown
the link between sexual violence and women’s vulnerability to STIs, including HIV/
AIDS.** The provision of the protocol protecting women from violence sets it apart from
CEDAW, which does not contain explicit provision on this very important issue. Across
the world women have continued to experience all forms of violence, which often under-
mines their right to sexual health and well-being. The article is especially significant to
Africa considering the high rate of violence in many parts of the continent and it impli-
cations for HIV infection. Violence against women is broadly defined to include physical,
emotional and psychological violence.®® In one of its recent decisions, Egyptian Initiative
for Personal Rights & INTERIGHTS v. Egypt, the African Commission explained that acts
of sexual violence against women constitute a violation of the right to equality and non-dis-
crimination guaranteed in the African Charter and the African Women’s Protocol.®®

6. Challenges in the implementation of the protocol

The progressive provisions of sexual and reproductive health and rights contained in the
Protocol will only be useful to African women if they are properly implemented at the
national level. To date about two-thirds of 54 African Union members have ratified the pro-
tocol and very few have domesticated its provisions.®’ A study conducted by the Centre for
Human Rights at the University of Pretoria to assess how 19 of the countries that have rati-
fied the protocol have implemented its provisions reveals some disparities in the steps they
have taken to realise the provisions of the protocol among women.*® Some of those
countries have adopted laws and policies to realise the provisions of the protocol, while
others have not taken any steps at all towards implementing the provisions of the protocol.
The study further revealed that there still exist knowledge gaps among the people regarding
the protocol and that National Human Rights Institutions have not done enough to create
awareness and ensure proper implementation of its provisions. Moreover, very few cases
in domestic courts have made reference to the provisions of the protocol in all the countries
surveyed. This is, to say the least, disappointing and merely exemplifies poor knowledge of
the protocol.

Indeed, the study revealed that many of the lawyers and judges interviewed in all of the
countries exhibited little knowledge of the African Women’s Protocol. This could diminish
the impact of the progressive provisions on sexual health and rights in the protocol and may
weaken the relevance and effectiveness of the African Women'’s Protocol in these countries.
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The corollary is that lawyers may be unable to cite the provisions of the African Women’s
Protocol in courts, and judges — due to lack of knowledge — may be reluctant to apply its
provisions to cases before them, resulting in poor or under-utilisation of the protocol.
One conclusion that can be drawn from the study is that civil society groups, together
with government institutions, across the region need to do more to create awareness
about the protocol at the national level.

Moreover, it should be noted that since the African Women’s Protocol entered into
force, none of the countries that have ratified it have submitted any report as required
under the protocol. Despite efforts made by the African Commission through the adoption
of the Guidelines for State Reporting under the African Women’s Protocol, African govern-
ments have failed woefully in their reporting obligation to the body. Apart from the fact that
the guidelines simplify the report formats for African governments, they also contain some
of the important contents of a state report to the African Commission. This shows a lack of
commitment on the part of African governments in implementing the provisions of the pro-
tocol. Therefore, there is a need for African governments to recommit themselves to fulfill-
ing their obligations under the African Women’s Protocol.

7. Conclusion

The African Women’s Protocol is one of the important human rights instruments that expli-
citly guarantees a woman’s rights to enjoy her sexual and reproductive health. Although
Article 14 of the protocol is titled ‘Health and Reproductive Health’ this article argues
that a purposive interpretation of the provision would seem to protect a woman’s right to
enjoy her sexual health. Indeed, some of the provisions of Article 14 such as that regarding
contraception and sexuality education are crucial in advancing women’s sexual health and
rights. In addition, other provisions of the protocol relating to non-discrimination, freedom
from violence and dignity can be invoked to ensure that a woman enjoys her sexual health
and rights.

While the African Women’s Protocol has been criticised for failing to adequately protect
the sexual health and rights of women, it is submitted that this criticism fails to take into
account the fact that a careful reading of Article 14 and the interpretation provided by the
African Commission in its first General Comment on Article 14 (1) (d) and (e) would
seem to suggest a contrary view. Undoubtedly, Article 14 of the African Women’s Protocol
is of one the strongest provisions in the promotion and protection of women’s sexual and
reproductive health and rights. This provision will only improve the sexual health and
rights of women and girls if the African Commission and national courts adopt a holistic
and purposive approach to its interpretation. In general, the African Commission must
remain steadfast to advancing sexual and reproductive health and rights in Africa.®”
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