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Executive summary

The National Prosecuting Authority (NPA) is pivotal not only in the criminal
justice system, but also in the proper functioning of South Africa’s democracy.
This monograph focuses on the independence, accountability and performance
of the NPA in relation to its core function of prosecution.

The monograph finds that the prosecutorial decision to decline to prosecute is
both specifically and systematically exercised to such an extent that proportionally
fewer cases are placed on the court roll each year and fewer still are brought to
trial. The best indication of this is that the number of verdicts and the number of
persons sentenced to prison show a general decline. It concludes that this ten-
dency to decline to prosecute is currently the central malaise affecting the NPA.

In South African law, where a prima facie case exists, a duty to prosecute
arises unless a compelling reason exists to decline to prosecute. Under a consti-
tutional order such as the one that pertains in South Africa, the exercise of all
public power is constrained by the principle of legality and the provisions of the
Constitution. Yet the NPA has maintained that it has an unfettered discretion not
to prosecute, which discretion is not generally subject to judicial review.

The monograph finds no evidence that the tendency to decline to prosecute
is a function of lack of resources. Prosecutor and staff numbers have steadily in-
creased since the establishment of the NPA, but efficiency per prosecutor in terms
of cases prosecuted has declined. Nor does analysis of the evidence support the
idea that the failure to prosecute is a function of pressure beyond the optimal
level in terms of cases referred by the South African Police Service (SAPS). On
the contrary, the evidence suggests that the NPA is operating at below optimal
load. Various legislative and other impediments affecting its performance are
identified.

It concludes that the primary factor affecting the credibility and performance
of the NPA is the inappropriate exercise of the discretion not to prosecute, most
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By Jean Redpath

powerfully evident in the hands of the national director, who has a constitution-
ally sanctioned power of veto over the decisions of prosecutors under him. This
veto has been exercised (or not exercised) with consequences that continue to
cast doubt on the independence and impartiality of the NPA. This in turn affects
internal morale and external public confidence.

The monograph recommends an overhaul of prosecutorial policy in order ap-
propriately to delineate the circumstances under which the discretion to decline
to prosecute should be exercised. Measures to assist the speedy resolution of
cases should be mandated by Parliament and innovative means of increasing the
number of appropriate resolutions of cases should be introduced. Performance
reporting should determine optimal prosecutor workloads and there should be
a focus on professional development to achieve the optimal throughput of cases.
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Methodology

This monograph made use of publicly available information on the NPA, gleaned
from annual reports, Government Gazettes, reports to Parliament, and newspaper
reports. In some instances, data collected from open sources, such as samples
previously gathered from court records for research purposes, were re-analysed
in order to explore particular issues. International and local literature was also
considered.

The key findings were presented to peers at an ISS conference entitled
‘National and international perspectives on crime reduction and criminal justice’
in December 2011.
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Prosecutorial
independence

This chapter considers the issue of prosecutorial independence and its coun-
terpart, accountability. International standards are clear that the core function
of prosecution must be exercised without interference from the executive. The
South African legislative framework, while emphasising independent prosecuto-
rial decision making, does provide for executive involvement in the setting of
policy and financial control. Presidential appointment of the national director of
public prosecutions (NDPP) is counterbalanced by a ten-year tenure and an ex-
hortation that legislation must ensure independence. This appears to have been
insufficient in the controversial history of the NPA, in which the appearance of
a lack of independence has been evident, as evidenced by there having been five
leaders of the NPA in 13 years. The independence of the NPA thus does not appear
adequately to have been secured in the democratic era.

INTERNATIONAL STANDARDS

If justice is to be served, the pivotal role of the prosecution in the criminal justice
system requires a prosecution service to provide neutral, non-political, non-
arbitrary decision making about the application of criminal law and policy to
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real cases.! Independence applies particularly in relation to the core functions of
prosecutors common to most legal systems: deciding whether to initiate or con-
tinue a prosecution; conducting prosecutions before the courts; and appealing or
conducting appeals concerning all or some court decisions.?

Yet there is little theoretical, academic, political or practical discussion about
prosecutorial independence; indeed, in most Western European countries, the
institutional dependence of prosecutors on the executive branch is the status
quo.? Recognition of the problems related to prosecutorial dependence upon the
executive branch is growing and there is a trend towards increasing the inde-
pendence of prosecution services from the executive; this is especially evident in
the transitional democracies of Central Europe and Latin America.*

With regard to international standards, the differences among public prosecu-
tion systems have made the task of finding common standards and ethical prin-
ciples for public prosecutors across all systems difficult.® The need for prosecu-
tors in nation states to be both independent and accountable in carrying out their
role is, however, increasingly recognised in international instruments such as the
United Nations (UN) Guidelines on the Role of Prosecutors® and the International
Association of Prosecutors’ Standards of Professional Responsibility, but there
is little that is binding on nation states. South Africa’s Constitution, however,
directs courts to have regard to international law when making decisions.

International law does not contain a provision that guarantees the institu-
tional independence of prosecutors. Nevertheless, the UN Guidelines recognise
the crucial role played by prosecutors in ensuring that the Universal Declaration
of Human Rights’” principles of equality before the law, the presumption of in-
nocence, and the right to a fair and public hearing by an independent and im-
partial tribunal are upheld, and exhort states to ensure that prosecutors ‘are
able to perform their professional functions without intimidation, hindrance,
harassment, improper interference or unjustified exposure to civil, penal or
other liability’.®

The UN Guidelines further provide that ‘in countries where prosecutors
are vested with discretionary functions, the law or published rules or regula-
tions shall provide guidelines to enhance fairness and consistency of approach
in taking decisions in the prosecution process, including institution or waiver
of prosecution’?®

Council of Europe recommendations,”® while recognising that prosecutorial
agencies may be subject to institutional dependence, state that dependence does
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not extend to the issuing of instructions by government on particular cases. Thus,
in countries where the prosecuting agency is part of or subordinate to govern-
ment, recommendation 13(f) provides that executive government ‘instructions
not to prosecute in a specific case should, in principle, be prohibited. Should that
not be the case, such instructions must remain exceptional and be subjected not
only to ... (additional requirements) ... but also to an appropriate specific control
with a view in particular to guaranteeing transparency’.

Thus, the thrust of international standards seems to be explicit protection of
prosecutorial decision making around decisions to prosecute, while accepting a
degree of institutional dependence on executive government.

SOUTH AFRICAN LEGISLATIVE FRAMEWORK

Much of the controversy surrounding the NPA in the years since its establish-
ment in 1998 relates to the interpretation of the extent to which the NDPP is inde-
pendent of or subject to ministerial control; in other words, the extent to which
the prosecution is independent of the executive. This becomes of particular
pertinence in relation to decisions not to prosecute politically or economically
well-connected persons. This problem is not unique to South Africa and is at the
centre of controversy in many countries.

The key feature of the South African legislative framework is the centralisa-
tion of the prosecution service under the authority of the NDPP, who is a presi-
dential appointment. Furthermore, the Constitution provides that ‘the Cabinet
member responsible for the administration of justice must exercise final respon-
sibility over the prosecuting authority’. The Constitution attempts to balance the
presidential appointment with security of tenure for the national director and a
requirement for legislation to ensure that the NPA operates without fear, favour
or prejudice.

The Constitution

The NPA arose out of South Africa’s transition to democracy. The constitutional
position of the NPA in relation to the executive branch of government, represent-
ed by the Presidency and cabinet, has its origins in the transitional negotiations.
The Interim Constitution! passed in 1993 was the result of negotiations leading
to the transition to democracy.*? This constitution not only provided for electoral
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rules for the country’s first democratic election in April 1994, but also contained
constitutional principles on which the ‘final’ constitution was to be based.’* Only
provisions not in conflict with these constitutional principles could form part of
the final constitution, which was to be legislated by the newly elected Parliament.

Constitutional principles IV, VI and VII are key for the purposes of under-
standing the constitutional position of the NPA today. These principles provide
that the final constitution must be the ‘supreme law’ binding on all organs of
state and all levels of government.™ Furthermore, there must be a separation of
powers among the legislature, executive and judiciary, with appropriate checks
and balances to ensure accountability, responsiveness and openness.'* The judi-
ciary must be appropriately qualified, independent and impartial, and have the
power and jurisdiction to safeguard and enforce the constitution and all funda-
mental rights.'

What are the implications of these principles for the constitutional establish-
ment of the national prosecuting authority? The new Parliament of 1994, termed
the Constitutional Assembly for the purposes of passing the final constitution,
introduced a constitutional provision in the 1996 Constitution that dealt specifi-
cally with a prosecuting authority for the country.”” Provisions that form part of
the Constitution can only be changed by a two-thirds majority of Parliament,
unlike provisions in other legislation, which can be changed by an ordinary ma-
jority of Parliament.

The provision for the prosecuting authority provided, inter alia, the following:

B A single national prosecuting authority, structured according to an Act of
Parliament, should have the power to institute criminal proceedings on behalf
of the state.’® This marked a departure from the situation extant at the time,
in which there were attorney-generals in each province.

B National legislation must ensure that the prosecuting authority exercises its
functions without fear, favour or prejudice.’® The provision is silent on how
national legislation is to achieve this.

B The president shall appoint an NDPP who is head of the prosecuting author-
ity.2° This provision created the powerful position of national director who is
directly appointed by the president.

B The NDPP determines, with the concurrence of the minister of Justice and
after consultation with the directors of public prosecutions (DPPs), general
policy to be observed in the prosecution process.?

4 Institute for Security Studies



By Jean Redpath

® The NDPP must issue policy directives to be observed in the prosecution
process?? and he/she may intervene in the prosecution process when policy
directives are not complied with.??

B The NDPP may review a decision to prosecute or not prosecute, after consult-
ing the relevant DPPs.?*

B The minister of Justice must exercise final responsibility over the prosecuting
authority.? The exact ambit of this ‘final responsibility’ was not spelt out.

Attorney-general of the then-Transvaal and legal scholar A. C. Cilliers objected
to the constitutional provisions regarding the NPA during the constitutional
certification process provided for in the Interim Constitution.? The grounds
raised were that the provisions impinged on the separation of powers among the
legislature, executive and judiciary, and interfered with appropriate checks and
balances -i.e. that they interfered with the constitutional principles contained in
the Interim Constitution, under which the Constitutional Court was required to
certify the final constitution.

Cilliers referred the court to the Namibian example. The Namibian
Constitution provides that there should be an attorney-general and a prosecutor-
general. The attorney-general is a political appointment and holds office at the
discretion of the president without any security of tenure. The prosecutor-gen-
eral is appointed by the president on the recommendation of the Judicial Service
Commission and under the Constitution is vested with the power to prosecute
in the name of the Republic of Namibia.?” The Namibian Constitutional Court
determined that the prosecutor-general is not subject to the instructions of the
attorney-general.?®

The Constitutional Court found that Cilliers’ objection rested on the presiden-
tial appointment of the NDPP and ultimately rejected the objection, arguing that
the prosecuting authority is not part of the judiciary and that the appointment of
the NDPP by the president does not in itself contravene the doctrine of separation
of powers.? Moreover, the court noted that the constitutional provision requiring
that subsequent legislation must ensure the prosecuting authority exercise its
functions ‘without fear, favour or prejudice’ was in fact a guarantee of prosecuto-
rial independence.*®

The court did not expressly consider the provision relating to ministerial
control over the prosecuting authority, but did quote authority on the ‘lack of
uniformity in Commonwealth countries in regard to the status of the prosecuting
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authority’, stating that ‘there is no single policy to be discerned in these countries
as their constitutions have adopted different models and, in some cases, a hybrid
mixture. Moreover in none of them has the same language been used as in the
Constitution of Namibia’:3!

Ex parte Attorney-General was concerned with the application of the particular
prosecuting model selected by the Namibian Constitution. The decision as to
the model to be adopted for the prosecuting authority in the New Text is not
prescribed by the Constitutional Principles and was a decision to be taken by
the Constitutional Assembly. If that decision complies with the requirements
of the Constitutional Principles we have no power to set it aside. The choice
that was made is not inconsistent with Constitutional Principle VII nor with

any other of the Constitutional Principles.®

The constitutional text presented to the South African Constitutional Court was
rejected on other grounds,* but after some amendment, the Final Constitution
was certified with the provision regarding the prosecuting authority intact.**
Parliament duly passed the National Prosecuting Authority Act (Act 32 of 1998)
(NPA Act) to give effect to the constitutional provision and to spell out the details
of a new prosecutorial system for the country.®

Legislation

The NPA Act is the main legislative text governing the NPA. Amendments to the
original text have been occasioned by the creation of the Directorate of Special
Operations (DSO) and subsequently for the deletion of these provisions after a
political decision was taken to remove the DSO from the NPA and to create a new
entity under the SAPS. The essential text remains unchanged.

Appointment of the NDPP

The appointment of the NDPP by the president is largely discretionary - the only
requirements are that whomever the president appoints must have legal qualifi-
cations to practise law in all courts of the country, be a South African citizen, and
‘be a fit and proper person’.*® Read into these requirements may be the require-
ments of administrative law in relation to decisions, e.g. that the president must
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apply his/her mind to the decision of whom to appoint. The president sets the
remuneration and terms of service for the NDPP, but the salary of the NDPP by
law must be at least that of a High Court judge,” which is currently R1.3 million
per annum.

Tenure of the NDPP

The law provides that the NDPP be appointed by the president for a non-renew-
able term of ten years, and that he/she can only be removed by the president
and Parliament for misconduct, sustained ill-health, incapacity or because he/
she generally is not a fit or proper person for office.?® The NPA in its 12 years of
existence has already experienced three NDPPs and two acting NDPPs. This is a
symptom of the intense political battles that have played out in the arena of the
office of the NDPP.

Appointment of senior staff

The NDPP does not directly appoint senior staff; the president or the minister
of Justice makes senior appointments. The president appoints up to four deputy
NDPPs, after consultation with the minister of Justice and the NDPP.*® These
deputy NDPPs serve for life and have considerable influence over continuity in
the national office of the NPA. The president may also appoint special directors
of public prosecutions by proclamation, with specific mandates.*® The president
also appoints, after consultation with the minister of Justice and NDPP, provin-
cial directors of public prosecutions.” The minister of Justice appoints provin-
cial deputy directors of public prosecutions after consultation with the NDPP.#
As with the NDPP, the remuneration and terms and conditions of service of
the deputy national directors and the provincial directors are determined by
the president.*?

Notice of outside interests by senior staff

The NDPP, deputy NDPPs and directors must give written notice to the minis-
ter of Justice of all direct and indirect pecuniary interests. Moreover, directors
and deputy directors may not perform any paid work outside their official duties
without the consent of the president.*
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Accountability to the minister

The minister of Justice must exercise final responsibility over the prosecuting
authority.*> As noted above, the Constitution is silent on the ambit of this respon-
sibility. The NPA Act seems to circumscribe this responsibility to the accounting
function: the director general (DG) of Justice and Constitutional Development is
legislatively responsible for accounting for state monies paid out for the NPA. 4
Despite this responsibility, the NPA assumed separate responsibility from 1 April
2001 for all support services previously rendered by the Department of Justice
and from this date was responsible for its own accounting systems and the
preparation of separate financial statements.*” Such a delegation of responsibil-
ity does not divest the accounting authority of the responsibility concerning the
exercise of the delegated power or the performance of the assigned duty.*® The
ambit of the DG’s accounting function was the subject of some dispute between
then-NDPP Vusi Pikoli and then-DG: Justice and Constitutional Development
Menzi Simelane, which dispute also formed part of the Ginwala Commission
Inquiry. Pikoli restricted the interpretation to ‘bean-counting’, while Simelane’s
interpretation was in favour of a wider degree of control over the NPA by the
DG.* The latter interpretation has a restrictive implication for the degree of in-
stitutional independence enjoyed by the NPA.

Accountability to Parliament

The NPA Act provides that the NPA is accountable to Parliament in respect of its
powers, functions and duties under the Act, including decisions regarding the
institution of prosecutions.®® The Act provides that the NDPP must submit an
annual report to the minister of Justice, which the minister must then submit
to Parliament within 14 days of its next sitting.>* The report must include infor-
mation on the activities of the NDPP, his senior staff and the NPA as a whole;
the personnel situation of the NPA; the financial status of the administration
and operation of the NPA; recommendations or suggestions regarding the NPA;
information relating to training programmes for prosecutors; and any other
information the NDPP deems necessary.>? At his discretion, the NDPP may also
submit to the minister or Parliament reports on matters relating to the prosecu-
tion service.> This has been done with increasing regularity since the appointed
of Menzi Simelane as NDPP. The annual budget proposal is also a means by which
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a measure of transparency is obtained regarding the NPA. The NPA is reliant on
the Department of Justice and Constitutional Development for the appropriation
of funds from and preparation of a budget for approval by Parliament. The budget
includes ‘service delivery’ objectives and indicators, with quantifiable goals for
performance in certain functional areas®* and performance indicators - such as,
for example, conviction rates, number of incidents threatening witness safety
and average court cycle times.>

PROSECUTION BEFORE 1998

The motivation of the Constitutional Assembly in introducing the provisions
establishing a centralised NPA must be understood in the light of the legisla-
tive history of attorneys-general dating back to 1910. Prior to the formation
of the Union of South Africa in 1910, the prosecution authority, at least in the
Transvaal, was vested absolutely in the attorney-general. With the formation of
the Union, this was confirmed,*® and in turn reflected in the Criminal Procedure
and Evidence Act of 1917, as follows: ‘This right and duty of prosecution vested
in and entrusted to such Attorneys-General or Solicitor-General (as the case may
be) is absolutely under his management and control.’

Until 1926 the prosecuting authority had absolute autonomy and was free
from political control. However, in that year legislative amendments by the gov-
ernment of Prime Minister JBM Hertzog (who succeeded JC Smuts in 1924 after
the 1922 miners’ strike) placed the attorneys-general under the control and direc-
tion of the minister.” Direct and indirect political influence on the prosecution
process was therefore possible, as there was no formal or substantive separa-
tion of powers between South Africa’s most senior prosecutors — the provincial
attorneys-general - and the executive.”® This was made even more explicit by a
legislative amendment in 1935:

Every Attorney-General and Solicitor-General shall exercise their authority
and perform their functions under this Act and under any other Act subject
to the control and direction of the Minister who may, if he thinks fit, reverse
any decision arrived at by an Attorney-General or a Solicitor-General and may
himself in general or in any specific matter exercise any part of such authority

and perform any such function.”
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Thus, from 1935 the prosecuting authority became part of the authority and
power of the minister of Justice. The minister had the legal right to take
over the role of the attorneys-general and solicitors-general at his own
discretion.

Such tight control of the prosecutorial authority has always been closely
related to the political situation in South Africa. In the aftermath of the 1976
student revolt, the government of John Vorster was adamant it would control all
spheres of society. The then-new Criminal Procedure Act of 1977 — the Act South
Africa still uses today - was passed by this government and was but one of a
series of oppressive pieces of legislation emanating from that period; unsurpris-
ingly, it reiterated the 1935 position,® which was still in place at the time of the
constitutional negotiations that commenced in 1991.

However, in 1992, via a legislative amendment introduced by the FW
de Klerk government, the minister’s power to interfere with an attorney-
general’s decisions was removed and the authority to institute prosecutions
became the sole responsibility of the attorneys-general and their delegates,
free of ministerial interference.® The function of the minister of Justice in
relation to attorneys-general was, by this amendment, reduced to that of a
co-coordinator, ensuring that the reports of the attorneys-general were sub-
mitted to Parliament; at most, the minister could ask an attorney-general to
furnish him/her with reports and provide explanations regarding the han-
dling of particular cases.®? The 1992 amendment was at the time viewed with
some cynicism, promulgated as it was by the apartheid government barely
two years before a new government was to come into being.®® The legislation
also provided that an attorney-general held office until age 65 and could not be
removed except for misconduct, ill-health or incapacity.®* Security of tenure is
one of the key methods legislatures use in order to protect the independence
of an office.

The African National Congress (ANC), however, regarded the legislation
as ‘an attempt by the old-order prosecutors to protect their entrenched posi-
tions’.% Hence the provisions regarding the NPA introduced by the Constitutional
Assembly in the Final Constitution were to some extent a reaction to the 1992
amendments and thus provided for an NDPP, to be appointed by the executive,
who would have final say over decisions to prosecute or not to prosecute and over
prosecutorial policy.
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THE NDPP, 1998-2011

In this section, the record of the NDPPs who have led the NPA thus far is consid-
ered with reference to the major political challenges they have faced, with a view
to understanding the extent to which they may have perceived to have operated
independently, without bias and accountably. In many ways, the facts speak for
themselves. To be NDPP is to invite criticism in terms of a lack of independence
or of pursuing a political agenda; for this reason, decisions need to be made on
the basis of clear legal principle and policy that are well known before such deci-
sions are taken. The appearance of a lack of independence or bias by the NDPP,
who holds the final say over all prosecutions, is perhaps just as damaging to the
office and to criminal justice as the real existence of a lack of independence or
bias. In this regard, the record of the candidate for appointment as NDPP should
be closely considered by a president considering whom to appoint.

NDPP Bulelani Ngcuka 1998-2004

The first NDPP, appointed by President Thabo Mbeki, was Bulelani Ngcuka.
Ngcuka’s decision publicly to announce in August 2003 the existence of a prima
facie case of corruption linked to Schabir Shaik and then-Deputy President Jacob
Zuma and to state his intention not to prosecute the deputy president was the
most controversial of his tenure and widely viewed as politically motivated. In
the fallout, he was accused of being an apartheid spy, but was cleared by a com-
mission of inquiry®® instituted by Mbeki.

Ngcuka resigned in July 2004, six years into his tenure and less than a year
after the pivotal press briefing. He resigned after the Public Protector, Lawrence
Mushwana, had found that by issuing the press statement, Ngcuka had in-
fringed Zuma’s right to human dignity and improperly prejudiced him. An ANC-
dominated parliamentary committee adopted the Public Protector’s report. The
ANC majority committee was selected by a meeting chaired by Zuma; the com-
mittee refused to grant Ngcuka a hearing.’

Prior to his appointment as NDPP, Ngcuka had been deputy chairperson of the
National Council of Provinces, as well as an ANC member of the pre-1994 multi-
party negotiations. He received his legal education at Fort Hare and the University
of South Africa (UNISA). Like many lawyers, he started his professional life as
an articled clerk in 1978. He was articled and became a professional assistant at
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the GM Mxenge law firm in Durban, a firm that specialised in representing anti-
apartheid activists. GM Mxenge was murdered in 1981 by an askari hit squad and
his wife Victoria was murdered in 1985 while preparing to represent the United
Democratic Front and Natal Indian Congress in court. During Ngcuka’s tenure, the
NPA building in Silverton, Pretoria was named the Victoria and Griffiths Mxenge
Building after the Mxenges. Ngcuka was imprisoned in the 1980s for refusing to
testify for the state against an ANC guerrilla.

Because of his close history with the ANC, opposition parties at the time
of his appointment questioned the extent to which the NPA under him would
operate independently and in particular whether the NPA would act in relation
to crimes linked to high-profile ANC members, and indeed in relation to Truth
and Reconciliation Commission (TRC) matters. Despite these concerns, during
his tenure, struggle icon Alan Boesak was charged and found guilty of fraud com-
mitted during the apartheid years (which he justified as ‘struggle accounting’) in
March 1999. Prosecutions of two senior ANC politicians, MP Winnie Madikizela-
Mandela and party chief whip Tony Yengeni, both culminated in 2003, also under
Ngcuka’s tenure.

Cynics would argue that these latter cases were no evidence of independent
action by Ngcuka, but rather a function of his close association with the Mbeki-
oriented faction of the ANC, which association was also mooted as underlying his
press statement incriminating Zuma in 2003.

Within a year of Ngcuka’s departure, Zuma was relieved of his duties as
deputy president in 2005 by Mbeki after Judge Hilary Squires found Schabir Shaik
guilty of corruption on the basis largely of his dealings with Zuma. Ngcuka’s wife,
Phumzile Mlambo-Ngcuka, was subsequently appointed deputy president in
Zuma’s stead.

Corruption commentator Hennie van Vuuren, writing in the Mail & Guardian in
2010, was of the view that Ngcuka

initially gave life to the constitutional vision of an NPA willing to prosecute
corruption in the arms deal. But he also crossed the political line, joining
former justice minister Penuell Maduna in announcing that he had a prima
facie case of corruption against Zuma. The media grandstanding and reluc-
tance to proceed with charging Zuma while raiding his homes for evidence
as far back as 2003 were politically calculated acts. Within six years the

Scorpions had been caught in the crossfire and dismantled.®®
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Looking at the performance of the NPA more broadly during Ngcuka’s tenure,
the number of cases prosecuted with a verdict achieved in 2003, at the peak of
Ngcuka’s tenure, has yet to be matched subsequently (see chapter 2). Although
Ngcuka served for only six years, he remains the longest-serving NDPP South
Africa has yet had.

Acting NDPP Silas Ramaite, 2004-2005

Silas Ramaite was appointed acting NDPP in September 2004. He was a caretaker
acting NDPP for less than a year until the appointment of Vusi Pikoli in January
2005, during a time when morale was particularly low in the NPA after Ngcuka’s
exit. Ramaite adopted a comparatively low profile, in line with his academic and
more conservative legal background and his position as acting NDPP. He has,
however, been a key member of NPA leadership throughout its turbulent history.

Ramaite received his university education at Fort Hare and UNISA, and was
briefly a prosecutor and magistrate in the 1980s and then a candidate attorney in
the state attorney’s office, after which he became a state advocate.

In 1989 he received his LLM from UNISA with a thesis entitled ‘Parliamentary
sovereignty and the entrenchment of human rights in South African constitu-
tional law’. He was appointed acting attorney-general in Thoyandou between
1993 and 1996, and was deputy attorney-general in Pretoria from 1997 until he
took up a position as deputy DPP (DDPP) in the NPA. In 1996 he received his LLD
from UNISA with a thesis entitled ‘The role of the judiciary in a modern state
with a tradition of legislative supremacy’.

Ramaite remains a DDPP in the NPA, a post that legislation permits him to
hold until retirement age. Thus he provides a measure of continuity and insti-
tutional memory within the NPA - he served in the NPA head office even during
Ngcuka’s tenure. However, Ramaite appears to have a conservative nature and is
unlikely to encourage politically difficult decisions.

NDPP Vusi Pikoli, 2005-2007

Vusumzi Pikoli was deputy DG and DG: Justice before being appointed NDPP of
the NPA in February 2005 by President Thabo Mbeki, only to be suspended by
Mbeki in September 2007. His dismissal on dubious grounds brings into ques-
tion the extent to which the NDPP’s tenure provides sufficient protection for an
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NDPP wishing to undertake politically difficult prosecutions that have a basis in
law. It is unfortunate for South Africa that Pikoli chose to accept a settlement
rather than have the legality of his dismissal determined in a court of law. Had
a strong legal precedent been established protecting NDPPs from dismissal on
dubious grounds, a greater degree of independence would have been established
for the NPA.

Pikoli’s short tenure as NDPP was closely associated with the prosecution of
high-profile politically connected people such as Jacob Zuma and the then-com-
missioner of police, Jackie Selebi.

In December 2005 rape charges were formally filed against then-former
Deputy President Jacob Zuma, who was tried but ultimately acquitted less than
a year later. Zuma’s trial was finalised relatively speedily and during the case he
was out on bail of R20 000 (a study has shown that 90 per cent of rape accused
are denied bail, largely because legislation stipulates the existence of exceptional
circumstances for the release of rape accused on bail).®

Zuma had at the time of the rape trial been relieved of his duties as deputy
president by President Mbeki in mid-2005 after Judge Squires’ conviction of busi-
nessman Schabir Shaik. Pikoli charged Zuma on associated charges around the
same time. However, in 2006 the High Court dismissed the charges because the
prosecution was not ready to proceed.

On 27 December 2007 Zuma was recharged via an 87-page indictment, shortly
after he had been elected as president of the ANC at the party’s 2007 Polokwane
conference. At this conference, he defeated Mbeki for the leadership position of
the ruling party.”

Also in 2007 a warrant of arrest for the then-commissioner of police, Jackie
Selebi, who was perceived to be a Mbeki ally, was authorised. Soon after the ex-
istence of the warrant became known, Mbeki suspended Pikoli on 24 September
2007 on the basis of an ‘irretrievable breakdown’ in the relationship between
Pikoli and then-Justice Minister Bridget Mabandla.

Frene Ginwala, a former speaker of the National Assembly, was appointed
on 28 September 2007 to head a commission of inquiry into Pikoli’s fitness to
hold office and on the breakdown of the working relationship between him and
Justice Minister Mabandla. In December 2008 Ginwala found that most of the al-
legations against Pikoli were unfounded. She found, however, that Pikoli should
have agreed to Mbeki’s request that he be given two weeks before proceeding
against Selebi, on the basis of national security. On this basis, Mbeki’s caretaker
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successor, then-President Kgalema Motlanthe, refused to reinstate Pikoli as head
of the NPA. Pikoli’s decision to prosecute Selebi has been justified by Selebi’s ulti-
mate conviction and sentencing.

In her findings, Ginwala made negative findings around the then-DG: Justice
and Constitutional Development, Menzi Simelane. She found Simelane’s conduct
to be ‘irregular’ and suggested that his drafting of a letter to Pikoli, in which
Simelane instructed Pikoli to abort the imminent arrest of Selebi, was contrary
to law.

Prior to becoming NDPP, Pikoli received his university education at the
University of Lesotho and was awarded an LLM from the University of Zimbabwe
in 1988. He worked in the private sector for the Munich Reinsurance Company of
Africa in the early 1990s before becoming special adviser to the then-minister of
Justice (the late Dullah Omar) in 1994.

Pikoli challenged his dismissal in court, but ultimately accepted a settlement
of R7,5 million before the case could be heard. The latter period of Pikoli’s tenure
was marked by a dramatic reduction in the number of cases finalised with a
verdict recorded by the NPA (see chapter 2, below). It is unclear whether this may
be attributable to poor leadership on the part of Pikoli or low morale occasioned by
the intense political pressure under which the NDPP - and thus the NPA — was op-
erating at the time, or whether it was caused by the factors discussed in chapter 2.

Acting NDPP Mokotedi Mpshe, 2007-2010

Mokotedi Mpshe became acting NDPP at a time of high controversy. He was ap-
pointed after the suspension of Vusi Pikoli by then-President Thabo Mbeki. At the
time of his appointment he was head of the National Prosecuting Service, the
entity within the NPA responsible for public prosecutions.

Like caretaker acting NDPP Silas Ramaite before him, Mpshe’s background
is one of an academic and homeland government lawyer rather than a struggle
activist, which is suggestive of a more conservative approach to prosecution. The
most important act of his caretaker tenure was his announcement of the NDPP
decision not to prosecute Jacob Zuma.

This he subsequently justified in court by claiming an unfettered discretion
for NDPPs in deciding not to prosecute and further claiming that such decisions
are not in the ordinary course susceptible to judicial review. This illustrates the
close link between independence and impartiality and the duty to prosecute.
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Without a clear legal basis to make decisions on whether to prosecute or not, the
decisions of NDPPs will always be subject to question.

Mpshe has degrees in law from the Universities of Zululand and
Bophuthatswana, including an LLM. He was a prosecutor in the Bophuthatswana
Department of Justice for 11 years, from 1978 to 1989, and lectured and practised
as an advocate in the Pretoria area in the early 1990s. In the post-apartheid years
he was chief leader of the Gauteng TRC and became a director of public prosecu-
tions in KwaZulu-Natal in 1998, and is still a director in the NPA. In 1999, when
he was KwaZulu-Natal director of public prosecutions, Mpshe was found guilty of
four counts of misconduct by the Pretoria Bar Council, of which he was a member,
relating to his conduct as an advocate in 1992.7

In September 2008 President Mbeki was ‘recalled’ by the ANC, after which
he tendered his resignation. Kgalema Motlante was elected to the presidency
by the National Assembly and served from 25 September 2008 to 9 May 2009.
This formed the background to Mpshe’s public announcement on 6 April
2009 that he had decided not to prosecute Jacob Zuma, in the light of allega-
tions of abuse of process, particularly around the timing of the decision to
charge Zuma.

These allegations of abuse of process were linked to leaked intelligence re-
cordings of telephone conversations between Leonard McCarthy, who was then
head of the Scorpions and who had been responsible for the proceedings against
Zuma, and former NPA head Bulelani Ngcuka. Mpshe’s speech was much criti-
cised for relying on dubious international legal authority and for appearing to
have plagiarised a Hong Kong judge’s written judgment. His affidavit in court
supporting this decision is discussed below.

The timing of Mpshe’s announcement not to prosecute Zuma removed the
last obstacle to the Zuma presidency. On 22 April 2009 the national election was
held in which the ANC won a majority. Zuma, as leader of the ANC, was elected
by the National Assembly and inaugurated as president in May 20009. It is worth
noting that because Jacob Zuma was never asked to plead, he is not entitled to an
acquittal and prosecution may later be instituted.

NDPP Menzi Simelane, 2010 -

Although Simelane is too young to have been involved in the struggle (he
was born in 1970), he comes from a struggle family. His father, Bekumdeni
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Simelane, was a regional commander of the Azanian People’s Liberation Army
(APLA). Menzi Simelane was schooled in Zimbabwe and received an LLB in
December 1995 from the University of KwaZulu-Natal, after initially receiving
a BProc from the same institution in February 1994. He attended the School
for Legal Practice for practical training, usually attended by those intending
to become attorneys, for six months after receiving his LLB. Thereafter, his CV
records pupillage with the Durban Bar Council. It is unclear with whom his
pupillage was served.

He practised at the Johannesburg Bar from 1997 to 1998. In March 1999 he was
appointed chief legal counsel in the legal services division for the Competition
Commission and a mere nine months later was elevated to competition com-
missioner, where he served for five years. During this period he received much
favourable publicity from the business community, as he was perceived to be
performing his role as competition commissioner with gusto.”?

In June 2005 he became DG: Justice and Constitutional Development, where
he initiated a review of the criminal justice system. (This review was not related
to that publicised by the then-deputy minister of Justice, Johnny de Lange.) As
DG: Justice and Constitutional Development he was perceived as frustrating local
investors’ attempts to cooperate with foreign counterparts probing arms trade
corruption.”?

In April 2006 Menzi Simelane’s father, Bekumdeni Simelane, won a Cape High
Court order to set aside the TRC’s decision not to grant him amnesty.” The court
ordered the Department of Justice, then headed by Menzi Simelane as DG, to re-
constitute the amnesty committee in order to rehear the application. No record of
the amnesty committee having been reconvened could be found.

In 2008 it emerged during the Ginwala Commission that Simelane had drafted
an instruction to Vusi Pikoli to halt the prosecution of the former police com-
missioner, Jackie Selebi. Commission chairwoman Frene Ginwala described
Simelane’s conduct and testimony as ‘highly irregular’. This is even more appar-
ent in the light of Selebi’s ultimate conviction.

Then-Justice Minister Enver Surty asked the Public Service Commission (PSC)
to investigate and advise on the criticism of Simelane contained in the Ginwala
report. The PSC recommended the Department of Justice take disciplinary action
against Simelane. However, in November 2009 Justice Minister Jeff Radebe re-
jected the PSC’s recommendation and did not order a disciplinary inquiry into
Simelane’s conduct; two days later he was appointed NDPP.
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At the end of November 2009 President Zuma appointed Simelane NDPP, a
few days after Vusi Pikoli withdrew his application for the nullification of his dis-
missal on receipt of a settlement.

The opposition Democratic Alliance (DA) brought a case in the High Court,
currently (November 2011) on appeal before the Supreme Court of Appeal, in
which it contests the appointment of Simelane on the basis that he is not a ‘fit
and proper person’ to lead the NPA.

Early on in his tenure, Simelane controversially attempted to ‘demote’ several
senior prosecutors, restructure internal reporting lines and change the way in
which asset forfeiture is pursued by the state.

The Asset Forfeiture Unit (AFU) (see Appendix C) has since its inception
been closely associated with Deputy National Director Willie Hofmeyr, who was
originally appointed special director responsible for asset forfeiture.”> In early
2010 it was reported that the NPA would require AFU staff to report to provincial
DPPs rather than to Hofmeyr.”* Hofmeyr would remain ‘co-ordinator’ of the unit.
Justice Minister Radebe reportedly intervened to put this ‘restructuring’ on hold.”
Hofmeyr has concurrently been head of the Special Investigating Unit (formerly
headed by Judge Heath), an entity outside of the NPA that investigates specific
instances of corruption by presidential proclamation. Although it was reported
that he would be asked to relinquish one of these posts, at the time of writing it
was unclear what had transpired in this regard.”®

In April 2010 it was reported that Simelane had intervened in the attempt by
the AFU to freeze the foreign assets of businessman Fana Hlongwane, former
adviser to the late former defence minster, Joe Modise, as part of the arms deal
investigation. The AFU was seeking a finalisation of a preservation order freezing
Hlongwane’s assets in the tax haven of Lichtenstein. An initial preservation order
had been granted by the High Court in Pretoria on 5 March.”

Simelane was at the helm when the DSO entity was finally absorbed within
the SAPS; he did not oppose the loss of the DSO from the NPA. In May 2010
Simelane told Parliament’s Standing Committee on Public Accounts that the NPA
was no longer involved in any arms deal investigations and that these were now
the responsibility of the Directorate of Priority Crime Investigation (the Hawks)
within the police.

High-profile ANC luminaries have, however, not been immune from pros-
ecution during Simelane’s time in office. For example, in January 2010 Sheryl
Cwele, wife of State Security Minister Siyabonga Cwele, was arrested on
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drug-trafficking charges. In May 2011 she was convicted and sentenced to 12
years’ imprisonment.

In July 2010 the prosecution of former Police Commissioner Selebi, initiated
under Pikoli’s tenure and which Pikoli claimed lay behind his dismissal, was
finalised, with the court finding Selebi guilty of corruption. In August he was sen-
tenced to 15 years’ imprisonment.

In November 2010 ANC Northern Cape provincial chairperson John Block was
charged with tender fraud. The ANC Youth League in the Northern Cape has de-
scribed the charges against Block as being politically motivated.®® The case had
been postponed to 2012 at the time of writing.

Whether these cases suggest a current willingness on the part of the NDPP to
prosecute the politically connected is not clear. Without knowing the full extent
of possible cases presented to the NPA and the degree of political connectedness
to in-favour factions of those convicted, this cannot be determined.

DISCUSSION

The degree to which the NDPP - and in turn the NPA - is independent and to
whom and in what way he/she and it are accountable are questions of both legal
and practical import. The record of the five NDPPs and acting NDPPs referred
to in this chapter illustrates how the prosecuting authority has been integrally
involved in political events, often creating the perception of a compromised
independence.

The independent operation of a prosecuting authority is increasingly seen as
crucial to the just operation of criminal justice systems internationally. Yet the
framers of the South African Constitution appear to have envisaged a degree of
institutional dependence of the NPA on the executive, particularly in relation to
the setting of prosecution policy and around the accounting of finances.

This institutional dependence does not, however, imply that the NDPP is
subject to instruction by the executive in specific cases that are otherwise pros-
ecuted within the law. Furthermore, authority and legal theory suggest that de-
cisions not to prosecute may be distinguished from decisions to prosecute and
under certain circumstances will be subject to judicial review.

The NPA is in addition accountable to Parliament. However, the implications
of this accountability have not been tested, as members of Parliament from the
majority party are frequently politically ‘junior’ to members of the executive.
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For justice to be done and to be seen to be done, a prosecution service must be

independent, impartial, fair and effective, and be accountable for its actions and

decisions. The shaping of the prosecuting authority in this direction appears still

to be in progress.
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performance

This chapter covers various ways of measuring the performance of the NPA in
carrying out its core function of prosecution. The analysis further considers ways
of calculating the optimal workload for prosecutors and finds that prosecutors
are probably operating at below optimal levels of workload. The analysis suggests
a decreasing efficiency in terms of finalisations and theorises that this is due to
undue emphasis on success in court and legislative impediments to alternative
and early resolution of cases that could reduce the trial burden on prosecutors
and increase the conviction throughput rate.

MEASURING PERFORMANCE

Implicit in the mandate of the NPA is the requirement that it comply with consti-
tutional obligations on the state to ensure that the rights of victims, witnesses,
suspects and accused persons are not limited unjustifiably in the institution,
conduct and discontinuation of prosecutions. The present assessment will judge
the performance of the NPA based on its core mandate to conduct criminal pro-
ceedings on behalf of the state. Although the NPA has a range of incidental func-
tions such as witness protection, asset forfeiture and community prosecution,
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these are ancillary to prosecution. Furthermore, the analysis does not consider
separately prosecutions carried out by special units of the NPA (see Appendix C).

Conviction rates as a performance measure

Measuring the performance of the NPA in fulfilling the core mandate of prosecu-
tion is less straightforward than it seems. It has been argued by many - including
the author of this assessment - that the most sensible measure of the perform-
ance of the criminal justice system is the number of convictions (i.e. success-
ful prosecutions) in relation to the number of crimes reported to the police, on
a year-on-year basis.! This measures the extent to which the criminal justice
system is addressing crimes reported to the authorities in the manner agreed
upon by the democratic state.

Obviously, this measure incorporates the performance of a variety of state
actors in contributing to such a successful prosecution: the police in handling
complaints, investigating crimes, handling arrests and providing evidence
in court; the NPA in conducting prosecutions; magistrates in managing the
progress of cases and reaching decisions; the Department of Correctional
Services in ensuring persons in custody remain in custody and are available for
transport to court at the correct time; and even the Legal Aid Board in provid-
ing a reliable service that ensures the smooth and speedy conclusion of cases.
Consequently, this overall performance measure is not generally accepted as a
measure of the performance of individual contributing entities such as the NPA
or SAPS.

Yet each entity is crucial to such outcomes. In the early years of the SAPS, de-
tective service performance was not measured in relation to outcomes in court.
This was in spite of the fact that the evidence on which a conviction must rest
was, in the absence of the involvement of another investigating agency, provided
entirely by the detective service. Today, one of the official measures of the per-
formance of the detective service is whether or not the NPA chooses to prosecute
on a docket.

The NPA has tended to emphasise ‘conviction rates’ as the major measure
of the performance of the prosecution service. The NPA also records a range of
other performance measures in its annual reports and has more recently under
NDPP Simelane begun to emphasise increases in finalisations as a performance
measurement? and also to measure the number of convictions in the regional and
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high court measured against the number of new cases enrolled in those courts in
a year.® A possible perverse incentive of the latter measure is for the prosecution
to seek to enrol fewer cases.

Nevertheless, the conviction rate retains some prominence and it is worth un-
derstanding how the NPA continues to calculate its conviction rate. It calculates
the number of cases convicted as measured against the number of cases finalised
with a verdict in court in a year. According to recent performance reports, a con-
viction is counted at the date of sentencing or not-guilty verdict, irrespective of
the date when the plea was first entered.* In other words, a case that was insti-
tuted in 2007 but is concluded in 2009 will form part of the 2009 conviction rate.

Typically, the NPA records a conviction rate in excess of 80 per cent (usually
closer to 90 per cent). For example, in 2009/10 the conviction rate was 88.6 per
cent.® This means that only around 1 in 10 cases concluded in court with a verdict
in 2009/10 resulted in an acquittal. Put differently, 9 out 10 cases finalised in 2009
resulted in convictions.

The authors of a US study note that ‘any system which pays attention to
conviction rates, as opposed to the number of convictions, is liable to abuse’®
They point out that a prosecutor could choose to make only one successful
prosecution and boast a ‘100 per cent conviction rate’. Without understanding
the extent to which convictions are meeting the demand for justice represented
by completed dockets forwarded to the NPA, a ‘100 per cent conviction rate’ is
almost meaningless.

Finalisations as a performance measure

Aware of this criticism, the NPA does also report on the number of cases finalised
each year. Such finalisations include verdicts in the usual sense, as well as cases
where admission of guilt fines before plea have been imposed by a prosecutor
in terms of section 57A of the Criminal Procedure Act.” It is unclear whether the
measure requires the accused to pay the admission of guilt fine for this to be
counted as a successful finalisation.

Such finalisations also include the stopping of a prosecution after plea in
terms of section 6(b) of the Criminal Procedure Act, but do not include withdraw-
als before the accused has entered a plea.® This is because an accused whose
prosecution is stopped is entitled to an acquittal, while an accused whose case is
withdrawn is not entitled to an acquittal.
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Figure 1 Trends in case outcomes in the NPA, 2006-09
(approximate yearly figures)
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Over the last four years the total number of all finalisations (verdicts, issued
admission of guilt fines and stopped prosecutions) has averaged around 325 000
each year.

The problem, however, is that around a million new cases are enrolled each
year. Arithmetically it is clear that there will be intense pressure on the system
if there are one million new enrolments each year but only 325 000 finalisations.
Inevitably, the shortfall of around 700 000 has to be accounted for in ways less
desirable (withdrawals average at 290 000, while the outstanding roll averages at
263 000) or less conventional (diversions are around 44 000).

The NPA tends to judge the number of finalisations on whether they represent
an increase or decrease on previous years’ figures or on arbitrarily determined
‘targets’ based on prior performance. However, these incremental ‘improve-
ments’ in numbers do not appear to take account of the fact that the human
resources available to the NPA have increased each year. Thus, in the analysis
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below, an attempt is made to measure performance taking into account the in-
crease in resources, in particular the number of prosecutors.

Finalisations in terms of resources

The NPA employs 2 500 prosecutors and around another 450 advocates.® This
means that 2 950 prosecutors are responsible for the average 325 000 finalisations
each year. On average, each prosecutor thus yields around 110 finalisations per
year, or if we divide by 50 working weeks, just over two per week. If we add with-
drawals to finalisations, the number ‘concluded’ rises to four cases per prosecutor
removed from the system per week. Yet to deal with one million new enrolments
each year would require 2 950 prosecutors to finalise closer to seven cases per
week each on average.

Is seven cases per week finalised a totally unreasonable target? By way of
comparison, the Crown Prosecution Service (CPS) for the City of London, England,
had 490 prosecutors who finalised 204 000 cases in 2009 - around nine per week
per prosecutor.’® This apparently higher productivity of the CPS London is associ-
ated with a rate of conviction after trial of around 60-70 per cent, compared to
South Africa’s 80-90 per cent.! Each prosecutor in London thus yielded around
270 convictions, compared to South Africa’s 110.

Comparing figures with other countries is fraught with difficulty, given that
no criminal justice system operates in exactly the same manner as another.
However, the figures above do suggest that the NPA is not and has not for some
time been operating in an optimal fashion. It is frequently claimed that this is a
result of the inordinate workload experienced by prosecutors in South Africa.

The initial analysis that might suggest whether this is the case is to deter-
mine whether South Africa is comparatively under-resourced in terms of pros-
ecutors. To give one example, the various CPSs for the whole of the UK have
roughly the same number of prosecutors as South Africa, serving a popula-
tion 35 per cent larger than South Africa’s. Roughly five million crimes are re-
ported to the police in the UK, a number similar to the total number of crimes
reported in South Africa. Of course, there may be a great deal of difference in
the quality of the crimes reported. Nevertheless, this comparison does suggest
that it does not appear that the NPA is obviously under-resourced in terms of
prosecutor numbers.

Thus, in the next section the available South African data is analysed in
order better to understand the relationship between workload and prosecutor
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performance in South Africa. The first step is to understand the relationship
between workload and rate of throughput.

The relationship between workload and prosecutor throughput

If it were the case that workload had no impact on the rate of prosecutor through-
put, then it would be expected that the same ratio of verdicts to workload would
be recorded no matter the workload. This would imply that no matter whether a
prosecutor had a load of 10 or 50 or 200 cases, he/she would succeed in obtaining
a verdict in roughly the same percentage (for example, 60 per cent) of cases. This
would mean that if he/she had 10 cases, he/she is likely to get 6 verdicts, and if
he/she had 100 cases, he/she would get 60 verdicts, and if he/she had 200 cases,
he/she wouldd get 120 verdicts.

It is, however, often assumed that prosecutor performance, in the sense of
how many cases an individual prosecutor is capable of finalising, is negatively
affected by caseload. The argument is that high workload increases stress and
makes prosecutors less efficient, which means that their rate of throughput - the
ratio of verdicts to workload - is reduced. Thus, with a light load of only 10 cases,
a prosecutor might manage 7 verdicts (70 per cent), but with a load of 100, he/
she would only manage 50 (50 per cent). In other words, the theory argues that
throughput percentage is negatively dependent on workload.

It is frequently assumed that in South Africa prosecutors are overworked
and that this negative dependence applies. It is reasoned that if the workload on
each prosecutor could be reduced, then the ratio of verdicts to workload would
improve. In this section, historical data from 2000 is analysed to determine
whether this data supports the argument that prosecutors in that year were
overworked and that a reduction in workload would improve throughput. SAPS
data from 2000 on cases referred to court and outcomes per province!? was cross-
referenced with prosecutor numbers?® per province in that year.™

The prosecutor workload in a province was calculated as the number of cases
referred to the NPA by SAPS for the 20 most serious crimes divided by the number
of prosecutors in that province. The prosecutor throughput in a province was cal-
culated as the number of verdicts for the 20 most serious crimes divided by the
number of prosecutors.

The rate of throughput was calculated as the throughput (number of verdicts
per prosecutor) divided by the workload (number of cases per prosecutor) and
expressed as a percentage.
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Figure 2 Relationship between prosecutor workload
and rate of throughput, 2000
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Figure 2 shows the resultant relationship between workload and rate of
throughput.

This data suggests that at the range of average workloads present in 2000
among the provinces (211-380 cases per prosecutor per year), an increase in
the workload per prosecutor increased the rate of throughput. According to this
data, prosecutors in provinces with a higher-than-average burden (350 or more
cases per prosecutor) achieved the best rate of throughput (53-56 per cent), while
those with the least burden (211 cases per prosecutor) achieved the worst rate of
throughput (37 per cent).

A similar picture emerges when the relationship between the rate of convic-
tion throughput and workload is considered. Conviction throughput is calculated
as the number of convictions obtained per prosecutor. The rate of conviction
throughput is calculated as the conviction throughput (number of convictions per
prosecutor) divided by the workload (number of cases per prosecutor).
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The graph below shows the resultant relationship between workload and rate
of conviction throughput.

Again, the data suggests that at the range of workloads present in 2000 (211~
380 cases per prosecutor per year), an increase in the workload per prosecutor in-
creased the rate of conviction throughput. According to this data, prosecutors with
a higher average burden (more than 350 cases per prosecutor) achieved higher
rates of conviction throughput (44 per cent), while those with lower burdens
(under 250 cases per prosecutor) achieved lower rates of conviction throughput
(28 per cent). The data strongly suggests that the optimum level of workload is at
350 cases referred per prosecutor or higher. Accurately predicting the optimum
workload would require more data. Unfortunately, more recent and detailed data
of this nature is not currently available.

The relationship between workload and throughput may be understood in
relation to issues specific to the function of prosecution. A US study has explored

Figure 3 Relationship between workload and rate
of conviction throughput, 2000
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the relationship between resources and prosecutor throughput.'* The author theo-
rises that faced with more resources (a higher number of prosecutors per 100 000
cases), prosecutors could either increase the number of cases they undertake
or increase the effort they put into each case. Increasing cases would maximise
throughput and increasing effort per case would maximise conviction rates.

In South Africa, particular emphasis has been placed on conviction rates as
a performance measure of individual performance, expressed as a percentage
of cases finalised in court rather than as a percentage of cases referred. Thus,
it may be theorised that in South Africa prosecutors faced with more resources
(a relatively lighter caseload) may choose to spend more time on ensuring their
cases are successful rather than choosing to undertake more cases. This is also
echoed in prosecutorial policy. Given our immense case backlog, this may not be
the most desirable response.

Given the small number of observations plotted, it may also be the case that the
relationship observed is coincidental, i.e. that the differences in throughput observed
are not a function of workload, but a result of the relative prosecutorial strength
of each of the nine provinces. When identifying the provinces involved, however,
Gauteng, an urban, relatively well-resourced province, emerges as the ‘weakest’ (it
has both the least apparent workload and the lowest rate of throughput). Gauteng is
not generally considered to be the weakest of the provinces in terms of prosecuto-
rial strength. Thus, this alternative explanation of the trend does not accord with
perception, suggesting that the original explanation is more likely to be correct.

The analysis above has given each case an equal weight. Yet cases that are
finalised on first appearance through a guilty plea are obviously far less resource-
consuming than cases that are finalised after trial. An increase in the ratio of
cases that go to trial to cases disposed of quickly will clearly affect the rate of
throughput. It is likely to be the case that prosecutors faced with a higher burden
may be more willing to find more efficient means of resolving cases, thus increas-
ing their rate of throughput. An exploration of the ‘trial burden’ in South African
courts follows in the next section.

Measuring trial burden

Reports from the Department of Justice and Constitutional Development and the
NPA do not routinely provide information that can provide insight into the trial
burden experienced by prosecutors. Thus, other sources of data are required.
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Arandomly sample from Mitchells Plain courts drawn in late 2007 can provide
some insight on the extent to which cases go to trial.}** Obviously, such a sample
is not necessarily representative of South Africa as a whole. As the sample was
randomly drawn, however, it can at least be expect to be reasonably representa-
tive of Mitchells Plain. Insights can be obtained by analysing the data.

Among the 71 district court cases sampled, as many as 56 were withdrawn,
struck off or resulted in the issuing of a warrant. Thirteen cases were resolved
with a guilty verdict on the day of first appearance. All of the 13 accused repre-
sented themselves. This strongly suggests a scenario of the accused appearing
before the magistrate and immediately admitting guilt. The effort required by a
prosecutor in these cases would at least have involved perusing the file and con-
sulting briefly with the accused, and presenting the case in court - no extensive
trial preparation was required.

A further two cases were resolved on a date after first appearance, both also
with a guilty verdict. In one of these, the accused represented himself, while
in the second case, use was made of a legal aid attorney. These cases probably
required a greater degree of preparation and may or may not have involved a
trial. There were no ‘not guilty’ verdicts. Thus, on the NPA measure of ‘convic-
tions per prosecutions’, this district court scored 100 per cent. The ‘rate of con-
viction throughput’, however, was only 21 per cent. Furthermore, only 2 out of
the 15 convictions probably involved anything more than a first appearance,

Figure 4 Mitchells Plain district court sample by outcome, 2007
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and only 1 out of the 15 ‘convictions’ may have involved a trial against another
legal professional.

In the regional court, 42 cases were drawn in the sample. As many as 26
(62 per cent) were withdrawn or struck off or resulted in a warrant. This high
withdrawal rate is of some concern, given that cases in the regional court are
relatively serious cases for which less than half of the relevant accused were
granted bail.

Two guilty verdicts occurred on the same day as first appearance, while ten
guilty verdicts were handed down after first appearance. There were a further
five ‘not guilty’ verdicts. Thus, in this court there was an NPA conviction rate of
70 per cent, but a rate of conviction throughput of 24 per cent. Thus, while on
the NPA measure the regional court looks ‘worse’ than the district court, on the
rate of conviction throughput it appears somewhat ‘better’ due to the lower rate
of withdrawals.

With an aggregation of the district court with the regional court data, on
the NPA measure we get a conviction rate of 87 per cent for Mitchells Plain,
which is in line with national figures, and a rate of conviction throughput of
22 per cent. The ratio of ‘trial burden’ cases - by which is meant cases likely
to consume a significant amount of time and effort - to finalised cases in this
court is around 1:7. This means only 1 in 7 cases consumed a disproportionate
amount of resources.

Figure 5 Mitchells Plain regional court sample by outcome, 2007
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If this ratio is representative of all South African courts, it is possible to es-
timate the likely trial burden on prosecutors. Some 296 391 cases were finalised
with a verdict in 2007V If 1 in 7 cases is a trial matter, this means that 42 342
trials were shared among 2 984 state advocates and prosecutors in that year.!®
This works out to 14 trials each per year, or 1,2 per month. Of course, even trial
matters can vary widely in burden, thus it is difficult to determine whether this is
a heavy or light average burden.

Trial burden is part of the explanation of why so few backlog cases are re-
solved each year. Backlog cases are highly likely to involve trial burden. In addi-
tion, such cases are highly likely to involve accused persons in custody, which
is of great concern, given that many such accused are never convicted. A study
on bail in 2008 found that around half (48 per cent) of all cases in which accused
were in custody until the case was ‘finalised’ were ultimately withdrawn and
only 6 per cent of persons held in custody until the finalisation of their cases were
ultimately sentenced to a term of imprisonment.'® Trials mean delays and pres-
sure on resources in other parts of the system, such as the magistracy, judiciary
and Legal Aid Board.

Trends in finalisations

In the absence of detailed information on trial burden, it is difficult to judge abso-
lute performance. However, if it is assumed that trial burden is similarly distrib-
uted around the country and has remained similar year on year, comparisons can
be made in order to measure relative performance over time. When this is done,
the more recent performance of the NPA does not fare well. This is because while
the number of prosecutors in the NPA has increased year on year, the number of
finalisations has not kept pace with the increase in human resources.

Since 2003 the number of employees in the NPA increased by 33 per cent from
3 525 to 4 690 (see Appendix D). Over the same time period the number of ver-
dicts has shown a general downward trend. Although there has been a recent
upswing in verdicts from 2007/8 to 2009/10, the NPA has not yet reached the
levels achieved in 2002/3, in spite of enjoying staff numbers a third greater than
they were in 2002/3, even taking into account the greater use of diversion by the
NPA (see Figure 6).

The period 2003-2008 can also be explored using prisons admissions data. This
data shows a marked decline in the number of sentenced admissions to prison.
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Figure 6 Verdicts and diversions, all courts, 2002/3-2009/10%°
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While this author would not like to suggest that it would be preferable to send
more people to prison, the evidence merely serves to confirm the downward trend
in total convictions and to suggest that the greatest decline in throughput has
been in more serious cases worthy of prison admissions. Verdicts dropped 25 per
cent over the period 2003-2008, while sentenced admissions to prison dropped 45
per cent (see Figure 7), comparing quarter to quarter. This is in spite of a far more
punitive environment around sentencing (see Factors affecting performance).

A further source of data is that emanating from the SAPS on the serious
charges (in relation to the top 20 serious crimes) it refers to court. Although the
data is not strictly comparable, combined with data from the NPA on cases fi-
nalised (remember that more than one charge can be finalised per case), some
insights emerge. While in 2002/3 there were around seven court cases resulting
in a verdict for every ten serious charges referred by the SAPS, since 2007/8 this
figure has remained at under four court cases resulting in a verdict for every ten
serious charges referred by the SAPS.
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Figure 7 Sentenced admissions per quarter, 2003-2008
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While it can be theorised that this trend may relate to a greater tendency for cases
to comprise more than one charge or a deterioration in the quality of dockets
received from the SAPS, what it does indicate is that the drop in verdicts is not a
result of a drop in the number of charges referred by the SAPS. Given our analysis
earlier that greater load should increase the proportion of cases prosecuted with
a verdict, it further does not seem likely that it is the increased load itself that
is to blame for the drop. Indeed, a further analysis of the data indicates that the
drop is due to the increasing rate of withdrawal in the system.

Withdrawals are by far the most common outcome of cases enrolled in
court. Acting National Director Mpshe outlined the extent of withdrawals in his
answering affidavit in the Zuma review matter in formulating an argument in
support of the contention that a decision to decline to prosecute is not subject to
judicial review:

Of the 1,5 million criminal matters, 300 000 to 400 000 cases are withdrawn

per year. In an audit conducted during September 2007 it was established
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Figure 8 Serious charges referred to court and court cases with verdicts
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that about 25% of the criminal matters were withdrawn at the request of the
complainant. About 21% were withdrawn because, in the assessment of the
prosecutor, there was no prima facie case. In about 5% of the matters the with-
drawal was because the magistrate refused a postponement and 4% because a

witness statement was outstanding.?*

Mpshe does not say what happened in the remaining in 45 per cent of cases. In
the absence of further information, it must be that in such cases the prosecutor
must have exercised his/her discretion and decided not to prosecute.

FACTORS AFFECTING PERFORMANCE

Legislation in the criminal justice sector since 1998 has taken its toll on the
performance of the NPA. Clumsily drafted legislation on minimum sentencing
passed in 1998, which initially provided for a time-consuming high court con-
firmation of sentence process (subsequently done away with), took up valuable
court time and consumed resources in the preparation of court records. While
the confirmation process no longer exists, doing away with the process was
achieved by vastly increasing the sentencing jurisdiction of regional magistrates.
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All offences except treason may now be heard in the regional court, and regional
court magistrates can apply so-called ‘minimum’ sentences of life imprisonment.

The accompanying increase in the number of long sentences is theorised
to have led to an increase in the number of criminal appeals. The legislation
provides for an automatic right of appeal where life imprisonment is imposed
by the regional court. The number of people in prison in relation to a sentence
of life imprisonment increased from 1 436 in 2000 to 9 651 in 2010.22 Similarly,
the number of inmates serving a sentence in excess of ten years increased
from 23 702 to 53 944 in 2010.2 Thus, in effect the confirmation of sentence
process has simply been substituted by the appeals process. One of the major
categories of complaints received by independent prison visitors are in relation
to appeals - in 2010 some 15 000 prisoners made complaints in relation to the
appeals process.?

Another major effect of minimum sentencing legislation is the discouraging
effect it has on the extent to which plea-and-sentence agreements are taken up.
Plea-and-sentence agreements remain rare, except in the Western Cape, because
the bar on sentencing has been raised so high that there is little room to bargain
on serious crimes. Most accused would like to take their chances on the case
being withdrawn (a depressingly likely event) rather than agree to stiff sentences
of 15 years or more. This potentially useful means of speeding the conclusion of
cases - which in the US accounts for the majority of convictions - thus remains
under-utilised. The number of plea-and-sentence agreements concluded each
year remains at less than one per cent of the total cases finalised.

Legislation that did away with the right to after-hours bail (except for a short-
list of offences on which authorised prosecutors may be prevailed upon to grant
bail) has shifted weekend arrest bail applications to Monday mornings in court.
The legislation also reduced the likelihood of bail being granted, which means
bail is increasingly denied. This in turn leads to appeals against the denial of bail
and the resultant consumption of court and prosecutor time. Further, if bail is
granted, there is no further bail application at a later stage. But if bail is denied,
the accused may at any later stage bring another bail application, especially if the
matter is taking time to come to court. Thus, any single case may involve a whole
series of bail applications until the matter comes to court. For example, Najwa
Petersen’s series of bail applications and appeals even involved at one stage a
full bench of high court judges and two prosecutors. (Petersen was tried for the
murder of Taliep Petersen, her husband.)

40 Institute for Security Studies



By Jean Redpath

These factors will have taken their toll on the performance of the prosecu-
tion service, measured in the rate of finalisation throughput. Combined with an
increasingly broad interpretation, which has been placed on prosecutorial discre-
tion not to prosecute, these factors have encouraged the extent to which cases
are withdrawn.

DISCUSSION

In South African law, a prosecutor in South Africa has a duty to prosecute if there
is a prima facie case and there is no compelling reason for a refusal to prosecute.?
A prima facie case means that the allegations and supporting statements available
to the prosecution are of such a nature that if proved in a court of law on the basis
of admissible evidence, the court should convict.?

In the post-1994 era the Constitutional Court has noted that ‘[tlhe consti-
tutional obligation upon the State to prosecute those offences which threaten
or infringe the rights of citizens is of central importance in our constitutional
framework’.?” Yet the performance data above suggests that NPA policy provid-
ing for a wide discretion being exercised in the decision not to prosecute has
been broadly interpreted, making a decision to prosecute the exception rather
than the rule.

To illustrate, in 2005-2006 the NPA received 517 101 new dockets from the
police, but prosecutions were instituted in only 74 059 (14 per cent) of cases, and
declined in 307 362 (60 per cent), while 136 589 (26 per cent) were referred for
further investigation.?® While the NPA would tend to blame withdrawals on poor
docket preparation by the police and this may indeed be the cause of withdrawal
in many cases, the NPA’s own audit of 2007 withdrawals does not give a proper
account for the reasons for 55 per cent of withdrawals.

The figures in this report on the overall tendency to decline to prosecute,
coupled with such indicators as the handful of prosecutions in relation to TRC
matters (see Appendix C), the decision not to prosecute high-level NPA officials
despite the recommendation of the Special Investigating Unit, and the high-pro-
file terminations of prosecutions and forfeitures against the politically connected
(see chapter 1), suggests that the decision not to prosecute is being exercised
without due regard to the constitutional duty to prosecute. Indeed, it is perhaps
ironic that the latest Code of Conduct of the NPA published in 2010 appears subtly
to encourage prosecutorial discretion not to prosecute:
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The prosecutorial discretion to institute and to stop criminal proceedings
should be exercised independently, in accordance with the Prosecution
Policy and the Policy Directives, and be free from political, public and judicial
interference.

Prosecutors should perform their duties fairly, consistently and expedi-
tiously and: ... give due consideration to declining to prosecute, discontinuing
criminal proceedings conditionally or unconditionally or diverting criminal cases
from the formal justice system, particularly those involving young persons,
with due respect for the rights of suspects and victims, where such action is
appropriate.

... In the institution of criminal proceedings, proceed when a case is well-
founded upon evidence reasonably believed to be reliable and admissible, and

not continue a prosecution in the absence of such evidence.?

The problem is that the decision not to prosecute is fundamentally different from
the decision to prosecute, precisely because it will not in the normal course be
tested in court, as would a decision to prosecute. Coupled to this message in
favour of not prosecuting is the attitude within the NPA, conveyed in court docu-
ments, that such decisions not to prosecute are not ordinarily subject to review in
the courts (see chapter 1).

Then-Acting NDPP Mpshe, in his answering affidavit to the application by the
DA to review, correct and set aside his decision taken on 6 April 2009 to discon-
tinue the criminal proceedings against Jacob Zuma, outlines the NPA’s under-
standing of whether decisions to prosecute or not to prosecute are ever subject to
review. Mpshe contended that such decisions are only reviewable on very narrow
grounds such as bad faith (and not broader constitutional and administrative law
grounds such as rationality). He claimed (without reference to authority) that
‘this is the approach that our courts have always adopted in relation to prosecu-
torial decisions, and it is the approach adopted in other jurisdictions’. It is indeed
correct that for many years in pre-1994 South Africa the discretionary powers
of prosecutors were regarded as non-justiciable.’*® However, this began to change
during the 1980s with the normal standards of review being applied to both
prosecutors and attorneys-generals. Furthermore, under a constitutional order,
the exercise of all public power is constrained by the principle of legality and
the provisions of the constitution. With regard to other jurisdictions, in the UK,
a jurisdiction closely connected with South Africa, although the courts express
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their reluctance to intervene, they have intervened and overturned decisions not

to prosecute, particularly where the original decision was not based on a sound

application of the evidential test.>

As one academic has putit:

The decision not to prosecute is different. It is very unlikely ... that an accused
would seek to overturn a decision not to prosecute .... It is therefore left to the
victim or those close to the victim to seek redress. One avenue is through a
private prosecution, but this is problematic and costly. Similarly, a civil action
for damages could be brought but this also has inherent problems. ... every
legal system has a vested interest in ensuring that all such decisions are seen
to be fair and just. Unfair and unjust decisions not to prosecute, as stated
above, have significant potential to bring a justice system into disrepute and
it is accordingly the responsibility of both the government and the courts to

safeguard against this.*

NOTES

1

2

This author would today prefer to measure the number of ‘appropriate resolutions’.

See NPA, NPA Strategic Plan 2011, 2009, http://www.pmg.org.za/report/20090901-department-
justice-national-prosecuting-authority-their-strategic-pla.

See NPA, Quarter 2: performance overview report of public prosecutions 2011-2012, 18
October 2011, 12, http://www.npa.gov.za/UploadedFiles/Quarter%202%20Quarterly%20
Performance%200verview%20Report%200f%20Public%20Prosecutions%202011-2012.pdf.

NPA, October 2010 performance information report, 29 November 2010, 20, http://www.npa.gov.za.
Ibid.
Ibid., Abstract.

57A. Admission of guilt and payment of fine after appearing in court. -
(1) If an accused who is alleged to have committed an offence has appeared in court and is -
(a) in custody awaiting trial on that charge and not on another more serious charge;
(b) released on bail under sec. 59 or 60; or
(c) released on warning under sec. 72,
the public prosecutor may, before the accused has entered a plea and if he or she on reason-
able grounds believes that a magistrate’s court, on convicting such accused of that offence,
will not impose a fine exceeding the amount determined by the Minister from time to time

by notice in the Gazette, hand to the accused a written notice, or cause such notice to be
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delivered to the accused by a peace officer, containing an endorsement in terms of sec. 57 that
the accused may admit his or her guilt in respect of the offence in question and that he or she
may pay a stipulated fine in respect thereof without appearing in court again.

(2) Such notice shall contain -

(a)the case number;

(b) a certificate under the hand of the prosecutor or peace officer affirming that he or she
handed or delivered, as the case may be, the original of such notice to the accused and
that he or she explained to the accused the import thereof; and

(c) the particulars and instructions contemplated in paragraphs (a) and (b) of sec. 56 (1).

(3) The public prosecutor shall endorse the charge-sheet to the effect that a notice contem-
plated in this section has been issued and he or she or the peace officer, as the case may be,
shall forthwith forward a duplicate original of the notice to the clerk of the court which has
jurisdiction.

(4) The provisions of sections 55, 56 (2) and (4) and 57 (2) to (7), inclusive, shall apply mutatis
mutandis to the relevant written notice handed or delivered to an accused under subsection
(1) as if, in respect of section 57, such notice were the written notice contemplated in that
section and as if the fine stipulated in such written notice were also the admission of guilt
fine contemplated in that section.

Power to withdraw charge or stop prosecution. - An attorney-general or any person conduct-
ing a prosecution at the instance of the State or any body or person conducting a prosecution
under section 8, may -

(a) before an accused pleads to a charge, withdraw that charge, in which event the accused
shall not be entitled to a verdict of acquittal in respect of that charge;

(b) at any time after an accused has pleaded, but before conviction, stop the prosecution in
respect of that charge, in which event the court trying the accused shall acquit the accused
in respect of that charge: Provided that where a prosecution is conducted by a person other
than an attorney-general or a body or person referred to in section 8, the prosecution shall
not be stopped unless the attorney-general or any person authorized thereto by the attorney-
general, whether in general or in any particular case, has consented thereto.

NPA, NPA annual report 2009/10, n.d., http://www.npa.gov.za/ReadContent502.aspx.

Her Majesty’s Crown Prosecution Inspectorate, Review of the performance of CPS London, March
2010, http://www.hmcpsi.gov.uk/documents/services/reports/LDN/SUMM_LBPA_Mar10_rpt.
pdf.
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choice, American Law and Economics Review 11(1), (Spring 2009), 47-78.
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The sample was a pilot sample drawn manually for the purposes of an Open Society
Foundation study on bail. The sample consisted of 70 district court cases and 42 regional court
cases and covered cases disposed of on 13 consecutive court days in November (district court)
and over 30 regional court days sufficient to harness the required number of observations.
The sampling methodology was ultimately abandoned as too time consuming and use was
made of electronic records for the final report. This data is used with permission.

NPA, NPA quarterly performance report 2010, http://www.npa.gov.za/ReadContent506.aspx.
NPA, NPA annual report 2007/8, Pretoria: NPA, n.d.
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Prosecutors’ duty and
decision to prosecute

The common law or adversarial legal tradition on which South Africa’s criminal
procedure is based is founded on the notion that the best way of determin-
ing guilt or innocence is by contest between two parties, the accuser and the
accused, with the prosecutor filling the role of the accuser rather than the victim,
while the judge plays the role of a detached umpire between warring parties.*
The prosecutor is dominus litis, i.e. in control of the prosecution.

This is in contrast with the more centralised inquisitorial model in which the
evidence before the court is a product of an enquiry for which a public prosecu-
tor or investigating judge is responsible; the investigation of a crime is a neutral
enquiry conducted by a judicially trained official.?

South Africa’s is, however, not a pure accusatorial system: elements of the
inquisitorial approach have been adopted, particularly where this is necessary
to protect vulnerable accused persons.? For example, a presiding officer may not
simply accept a plea of guilty, but must question an accused pleading guilty to
establish whether in fact the accused should be found guilty.*

In South Africa, prosecutors’ primary function is ‘to assist the court in
ascertaining the truth’> This principle sits somewhat uneasily in an accu-
satorial system in which the emphasis is on one party ‘winning’ in court. A
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prosecutor is ethically bound to display the highest degree of fairness to an
accused.® For example, information favourable to the defence must be dis-
closed,” and if there is a discrepancy between a witness’s oral testimony in
court and earlier written statement, the prosecutor must draw attention to
this fact and make the written statement available to the defence for purposes
of cross-examination.®

DUTY TO PROSECUTE

A prosecutor in South Africa, however, also has a duty to prosecute if there is a
prima facie case and there is no compelling reason for a refusal to prosecute.® The
Constitutional Court has noted: ‘The constitutional obligation upon the State to
prosecute those offences which threaten or infringe the rights of citizens is of
central importance in our constitutional framework.”°

The usual test for the institution of a prosecution is set out in the well-known
commentary on the Criminal Procedure Act:

A prosecutor has a duty to prosecute if there is a prima facie case and if
there is no compelling reason for a refusal to prosecute. In this context
‘prima facie case’ would mean the following: The allegations, as supported
by statements and real and documentary evidence available to the prosecu-
tion, are of such a nature that if proved in a court of law by the prosecution
on the basis of admissible evidence, the court should convict. Sometimes
it is asked: Are there reasonable prospects of success? The prosecution, it
has been held, does not have to ascertain whether there is a defence, but
whether there is a reasonable and probable cause for prosecution - see gen-
erally Beckenstrater v Rottcher and Theunissen 1955 (1) SA 129 (AD) at 137 and Sv
Lubaxa 2001 (2) SACR 703 (SCA).™

Notably, the prosecution does not have to ascertain whether there is a defence,
but whether there is reasonable and probable cause for prosecution.’? A prima
facie case means that the allegations and supporting statements available to the
prosecution are of such a nature that if proved in a court of law on the basis of
admissible evidence, the court should convict.’

There is no closed list of ‘compelling reasons’ not to prosecute. Legal prec-
edent has, however, established that where the offence is trivial, the accused is
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very old or very young,’® or where there are tragic personal circumstances of the
accused,’ this may amount to a compelling reason that justifies a decision not to
prosecute a prospectively successful case.

The NDPP has authority over all members of the NPA, as well as over the
exercise of all powers by members of the prosecution service.”” Most impor-
tantly, the NDPP may review a decision to prosecute or not.'* The NDPP can
also intervene in any prosecution process in which policy directives are not
being followed.? Even if a prosecutor follows all policy directives, the NDPP
may still review the decision to prosecute or not to prosecute after consulting
the relevant director of public prosecutions (DPP) and taking representations
from the accused, the complainant and any other person whom the NDPP
considers relevant.? It has, however, been argued that the NDPP may not in-
tervene in the conduct of the case other than the decision to prosecute.?* More
broadly, the NDPP may conduct any investigation he/she deems necessary
concerning a prosecution, and may order DPPs to submit reports on any case
or prosecution.?? The NDPP’s power was anticipated to possess a ‘potential
danger that the NDPP could prevent a prosecution that would be politically
embarrassing’.?

In practice, the NDPP may receive representations from the public relating
to the way in which specific cases are being prosecuted. If deemed necessary, a
meeting is arranged with the relevant DPP to discuss the case in question. The
DPP has the final say on the way in which the case is prosecuted within the rel-
evant jurisdiction, within the bounds of policy directives.

The NDPP sets policy for the NPA, with the concurrence of the minister of
justice and constitutional development and after consulting the DPPs.** The
minister’s right of concurrence means that he/she can effectively veto policy pro-
posals, but the NDPP can disregard provincial NDPPs’ advice.?* The NDPP issues
policy directives that ‘must be observed in the prosecution process’.?

The first prosecution policy had to be submitted to Parliament within six
months of the NDPP being appointed.?” The first set of policy directives came into
operation in 1999 ‘to deal with all the professional duties of prosecutors’,?® and
all subsequent amendments must be included in the NDDP’s annual report to the
minister, who in turn submits it to Parliament.?®

A DPP may also issue circulars with general instructions to prosecutors in
his/her jurisdiction, provided these are not inconsistent with the policy direc-
tives of the NDPP.* The NPA has also issued prosecutors with an ethics manual.*
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NPA POLICY ON WHETHER TO PROSECUTE

According to prosecution policy,*? prosecutors may decline to prosecute even
prospectively successful cases should the ‘public interest demand otherwise’.*
In determining the public interest, prosecution policy says that factors such as
the nature and seriousness of the offence, the interests of the victim and the
broader community, and the circumstances of the offender must be considered.**
Prosecution policy also provides that ‘the test of a reasonable prospect must be
applied objectively after careful deliberation, to avoid an unjustified prosecution’.*

Prosecutors must in this and all other decisions act impartially and in good
faith: ‘[TJhey should not allow their judgment to be influenced by factors such as
their personal views regarding the nature of the offence or the race, ethnicity or
national origin, sex, religious beliefs, status, political views or sexual orientation
of the victim, witnesses or the offender.”* More broadly, the NPA as a whole and
individual prosecutors are to exercise this discretion so as to ‘make the prosecu-
tion process more fair, transparent, consistent and predictable’.?’

The TRC, at the conclusion of its work, handed the NPA a list of 300 names
for prosecution of people who had been denied amnesty or who did not apply
for amnesty.*® In December 2008 Judge Legodi of the North Gauteng High Court
rejected a 2005 amendment to NPA prosecution policy® that purported to permit
negotiating ‘amnesty’ with such persons.

The case, represented by the Legal Resources Centre, was brought by family
of the Cradock Four, who were tortured and killed in the 1980s. The policy
allowed open-ended criteria under which the NDPP could decline to prosecute,
even where there was enough evidence to obtain a conviction. The policy also
did not allow victims to see or hear the ‘truth’ disclosed by perpetrators because
the process was to occur behind closed doors.*

No TRC prosecution policy has subsequently been finalised. The 2009/10
annual report of the NPA reports that the NDPP was advised by the NPA’s Priority
Crimes Litigation Unit (see Appendix C) not to proceed with the prosecution
of persons implicated in the inquest held in relation to the death of Namibian
freedom fighter Anton Lubowski.

How the decision to prosecute is made

In most larger courts, dockets sent to the prosecution by the police are received
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by the control prosecutor, who acknowledges receipt and registers the case docu-
ments in an NPA docket register. The docket contains the evidence and an inves-
tigation checklist. The control prosecutor is generally an experienced prosecutor
with some managerial control.*?

In courts with a high intake, a group of prosecutors usually sort dockets by
court in which the case should be heard (district, regional or high court) and
screens them to ensure a prima facie case exists. The general criteria for enrol-
ment of a case is documentary evidence under oath in the docket that a crime
has been committed and that the accused is linked to the crime.*

Greater emphasis on the screening function has increasingly ensured that
senior, experienced prosecutors such as control prosecutors or senior public
prosecutors tend to undertake this screening.** The prosecutor responsible for
screening can decline to enrol the case in the absence of sufficient evidence and
give reasons for this decision in the docket; or if sufficient evidence exists, he/she
will draft a charge sheet and enrol the case. If the case is to be enrolled, the docket
and charge sheet are handed to a prosecutor with directives as to whether a plea
can be taken immediately or whether the case should be postponed to allow for
further investigation to be conducted. If further investigation is required, the
prosecutor provides written directives to the police in the investigation diary
portion of the docket.*

In general, it is the case that prosecutors of a more senior rank with admin-
istrative authority over junior colleagues in a territorial jurisdiction can overrule
a prosecutor’s decision whether to prosecute or not.*® This happens frequently
at the lower levels of the prosecution service, with inexperienced junior pros-
ecutors asking their seniors for advice and guidance in individual cases; among
middle and higher ranks of the prosecution service, however, such interference -
especially if unsolicited - is rare.

The role of the police investigation in the
decision whether to prosecute

Many crimes reported to the police do not reach the prosecution. In some in-
stances, police may discourage a complainant from reporting. A CIET Africa
study, as referred to by Artz and Smyth, found in 1998 that of 272 people who
reported a rape to the police, only 6 per cent became rape cases.” Dockets can
also be closed by the police as ‘undetected’ (investigation did not reveal the
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identity of the perpetrator) ‘undetected — warrant issued’ (identity of perpetrator
known but whereabouts not), ‘undetected - complainant not traced’ (complain-
ant cannot be found after reporting the matter) or ‘withdrawn - no consequence’
(complainant makes an affidavit requesting withdrawal).* In these cases, a deci-
sion was taken by a police official, rather than a prosecutor, not to proceed with
a matter.

Detective performance indicators published in the SAPS Annual Report until
2007/8 focussed on increasing the number of dockets referred to the prosecu-
tion. The quality of dockets declined even as their number increased.** During
the period in which detectives were measured on the number of dockets sent
to the prosecution, it is probable that the decision not to proceed would tend to
come from the prosecution rather than the police, as detective performance is
measured on referrals to court.

For 2007/8 and 2008/9, conviction rates were included as detective perform-
ance indicators at the request of the Portfolio Committee on Safety and Security.
From 2010/11, however, this was dropped in favour of ‘court-ready case dockets’.*
It has been suggested that the change created a tendency for detectives to place
subtle pressure on the prosecution to enrol inadequately prepared cases.” These
cases can then subsequently be withdrawn by the prosecution to ensure the NPA
conviction rate is not negatively affected.

Within the specialised units of the NPA (see Appendix C) there is much closer
control over the investigative pre-trial phase by the prosecution, which, it is
sometimes argued, results in better prepared cases. For example, the Specialised
Commercial Crime Unit makes use of ‘prosecutor-guided’ investigations,> while
the Sexual Offences and Community Affairs Unit has adopted a ‘victim-centred,
prosecutor guided, and court directed approach’ to the prosecution of sexual of-
fences in these courts.*

LEGAL IMPLICATIONS OF A DECISION
NOT TO PROSECUTE

Any matter that has been withdrawn before an accused has pleaded to the charge
can be prosecuted on the same or related charges if new evidence is subsequently
discovered.** By contrast, if a case is stopped after an accused has pleaded to the
charge but before conviction, the accused is entitled to an acquittal and cannot be
prosecuted in respect of the same facts again.> A case can only be stopped with
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the consent of the NDPP or a person authorised by him/her, such as the DPPs in
a province.*®

JUDICIAL REVIEW OF A DECISION
NOT TO PROSECUTE

There is precedent to the effect that a court will not interfere with a bona fide deci-
sion to prosecute® or not to prosecute,’® nor will it compel a decision on whether
to prosecute within a specified time period.>® However, there is also precedent to
the effect that the exercise of discretion by a DPP can be reviewed by the courts
on the basis of ordinary administrative law grounds of review, such as male fides
(bad faith).®°

The Promotion of Administrative Justice Act, while explicitly excluding the de-
cision to prosecute from review, fails to make a similar exception for decisions not
to prosecute, suggesting these decisions are subject to review in terms of this Act.

Acting NDPP Mpshe on behalf of the NPA in an affidavit before court has dis-
puted that the decision to prosecute can be distinguished from the decision not
to prosecute, claiming that the Promotion of Administrative Justice Act does not
apply to the decision not to prosecute.®

These arguments were made in the North Gauteng High Court in the applica-
tion of the DA for judicial review of the NDPP’s decision not to prosecute Jacob
Zuma on corruption charges. The DA’s application was dismissed on the basis
that the party did not have sufficient standing (direct legal interest) in the case to
bring the application.®? The court decided only to deal with the matter of standing
and thus did not deal with reviewability of a decision not to prosecute. The DA
appealed to the Constitutional Court.

The greater susceptibility of the decision not to prosecute to judicial review®
is accepted in the UK, as there is ‘no other way for an aggrieved party to raise
their challenge within the court process’® Indeed, in the Supreme Court of
Appeal, where the court overturned the infamous Nicholson judgment (which
had overturned a decision to charge Zuma), the court remarked obiter that ‘such a
decision is not subject to review’ when referring to the decision to prosecute.®> The
judgment however appended the following footnote:

The review of a decision not to prosecute is not excluded by PAJA and although
the Constitutional Court in Kaunda v President of the RSA (2) 2005 (4) SA 235
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(CC) para 84 left the question open, the court below held that it could be re-
viewed (para 58). As to a decision not to prosecute in the UK: Corner House
Research v The Serious Fraud Office [2008] UKHL 60 (30 July 2008).%

This footnote suggests that the approach of the Supreme Court of Appeal would
be to distinguish the decision not to prosecute from that to prosecute, and further
for it to entertain judicial review of decisions not to prosecute.

DISCUSSION

The prosecution has a pivotal role in modern criminal justice. In each criminal
case it is a prosecutor who represents the public interest in prosecuting crime.
A credible prosecution service is key to the operation of the criminal justice
system. For justice to be done and to be seen to be done, it has been argued that
a prosecution service must be independent (free from outside influence, espe-
cially from the political leadership of the state) and impartial (unbiased), fair
(consistent) and effective, and be accountable for its actions and decisions.®’ For
that accountability not to run counter to independence, it has been theorised
that prosecutors must be accountable to the courts for prosecutorial decisions
and not to politicians.®® The NPA has denied reviewability of decisions whether
to prosecute and has claimed a wide discretion in relation to these decisions. Yet
the law seems clear that such discretion is constrained by the duty to prosecute
prospectively successful cases in the absence of a clear and legitimate public in-
terest to decline to prosecute. The exercise of this discretion must be subject to
some degree of review. In South Africa, the prosecution has also taken a range
of functions outside of the core function of prosecution. These include the in-
vestigation of crime and the forfeiture of assets. Unless its powers in this regard
are exercised independently, fairly and impartially, and are subject to review, the
potential for abuse exists.

CONCLUSIONS

It appears that since the inception of the NPA there has been an increasing
dilution of the duty to prosecute. This monograph finds that the prosecutorial
decision to decline to prosecute is, in the NPA, systematically exercised to such
an extent that proportionally fewer cases are placed on the court roll each year
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and fewer still are brought to trial. As a consequence, the number of verdicts
and the number of persons sentenced to prison show a general decline. The as-
sessment is of the view that this tendency to decline to prosecute is the central
malaise affecting the system, rather than as a result of excessive caseload or lack
of resources.

The NPA has recently published a code of conduct in which it maintains that
prosecutorial discretion not to prosecute should be exercised free even of ‘judicial
interference’. This is an echo of a proposed 2005 prosecutorial policy amendment
on TRC prosecutions, struck down by the High Court, which sought to give the
NPA the power to decline to prosecute - i.e. to give ‘amnesty’ - to persons denied
or who did not seek amnesty in the TRC process.

The tendency to decline to prosecute has been encouraged by a focus on
achieving high conviction rates as well as a constraining legislative environ-
ment that does not encourage the speedy appropriate resolution of matters, e.g.
through plea and sentence agreements, and which places pressure on the system
in the form of increases in the number of bail applications and appeals. The high
rate of new employment may also have placed tremendous strain on training
and mentoring.

When the discretion to decline to prosecute is wielded in politically sensitive
matters on weak grounds, the appearance of a lack of independent operation of
the prosecution service arises. The constitutional mandate of the NPA to pros-
ecute carries with it an obligation. The Constitution requires ‘national legislation’
to ensure the prosecuting authority acts without ‘fear, favour or prejudice’. It
seems to be self-evident that our legislation has not ensured that this is the case.

RECOMMENDATIONS

The report recommends an overhaul of prosecutorial policy to clarify the ambit
of ‘reasonable prospects for success’ in the light of the duty to prosecute. In par-
ticular, the circumstances under which the discretion to decline to prosecute,
despite the existence of reasonable prospects, should be exercised must take
proper account of the duty to prosecute.

Policy encouraging the speedy resolution of cases via plea-and-sentence
agreements, and the appropriate alternative resolutions of cases, such as via di-
version, should be supported by appropriate budgets set aside by Parliament and
by legislative amendments, where appropriate.
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Performance reporting should be amended to distinguish between matters re-
solved in a summary manner and matters resolved in lengthy trial processes, i.e.
to provide a proper ‘weighting’ of cases before the courts, and should be coupled
with employment figures. Such data should be thoroughly analysed to identify
optimal prosecutorial loads and to identify courts or prosecutors in need of inter-
vention. Members of Parliament should be assisted in interrogating performance
reports from the prosecuting authority.

Human resources policy should, in the scarce skills environment, focus on
the professional development of existing prosecutors to assist them in achieving
optimal workloads.

Partners in the criminal justice process should be approached to consider
innovative means of increasing the number of appropriate resolutions of cases.
Measures that should be considered include holding two sessions of court per day
and holding summary trials where appropriate.

Parliament should consider legislative amendments to further secure the
independent operation of the NPA. Such independence may require a greater
degree of institutional independence from the executive branch of government.
Such legislation should also entrench the susceptibility of decisions to decline to
prosecute to judicial review.
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A. FUNCTIONS OF PROSECUTORS

Prosecution-associated functions

In prosecuting cases before the court, prosecutors have a range of associated
powers and functions that assist them to prosecute a crime.

Secure attendance of accused and witnesses in court

The prosecution (or a commissioned officer of the police) has the power to apply
to a magistrate to issue a warrant of arrest for an accused who is not in police
custody.! An arrest is but one of the means to secure the attendance of an accused
in court. Other means of doing so include a summons, a written notice or an in-
dictment.? An indictment is the document in which a charge is laid in a superior
court and contains a summary of the substantial facts of the case.? The prosecu-
tor may also request a magistrate to issue a summons to a witness to ensure
his appearance at trial.* A summons is not a requirement for witnesses to give
evidence, however, and witnesses may also be informally requested to appear.®

Grant bail in respect of some offences

For serious offences such as murder and rape, the court must decide whether to
grant an accused bail. The prosecutor can oppose bail or not oppose bail during
such a bail application. The DPP may appeal to the high court having jurisdiction
against the decision of a lower court to release an accused on bail or against the
imposition of a condition of bail.® In respect of certain specified offences,” a DPP
or duly authorised prosecutor may, in consultation with the detective investigat-
ing the case, authorise the release of an accused on bail.® For minor offences, the
police may grant bail.
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Select court

The court before which an accused appears for the purposes of a bail application
must refer such an accused to a court designated by the prosecutor for purposes
of trial.* If an accused appears in a magistrate’s court and the prosecutor informs
the court that the alleged offence merits punishment in excess of the jurisdiction
of a magistrate’s court, the court must, if so requested by the prosecutor, refer the
accused to the regional court for trial without the accused having to plead to the
relevant charge.

Conclude plea and sentence agreements

Prosecutors have the power to conclude plea and sentence agreements. This
much-misunderstood procedure has the potential to increase the number of
matters that can be finalised by the NPA, as it avoids a lengthy trial process. The
law provides that a prosecutor authorised by the NDPP and an accused who is
legally represented may, before the accused pleads to the charge, negotiate and
enter into an agreement in respect of a guilty plea by the accused to the offence
charged (or to an offence of which he or she may be convicted on the charge) and
a just sentence to be imposed by the court.*?

The court must satisfy itself of the guilt of the accused and the justice of
the sentence agreement, or determine a sentence it considers to be just.?* Both
the accused and the prosecution then have an opportunity to withdraw from
the agreement upon being informed of what the court considers to be a just
sentence.* If they abide by the agreement, the conviction is passed and the just
sentence imposed.® If they withdraw, the trial must then proceed de novo before
another presiding officer, and no reference may be made to the agreement in
the trial.’¢
During 2005-2006, just over 3 000 cases were finalized by way of plea and sen-
tence agreements.’” By comparison during April to September 2010 (six months),
481 plea agreements were reached while a total of 527 agreements were con-
cluded for the same period in 2009.'® The reduction in the number of plea and
sentence agreements is due to delegation of this authority being minimised
while revised policy directives relating to plea and sentence agreements were
submitted to the minister, for tabling in Parliament on approval.*® It has been
theorised that government policy in favour of punitive sentencing continues to
hamper the extent to which plea bargaining can be used to reduce the pressure
on courts.? It is feared the new policy directives may similarly act to discourage
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plea and sentence agreements. This is despite the fact that NPA data indicates
that in respect of the few serious cases of violent crime finalised by way of plea
and sentence agreements, 95 per cent of such cases resulted in direct impris-
onment, compared to a conviction rate of 90 per cent among cases that go to
court in the usual manner. In other words, plea and sentence agreements pro-
vided a better ‘return’ in terms of prison sentences being handed down than
ordinary trials.?*

Apply for recusal of assessors

Although South Africa abolished the jury system in 1969,% a judge may in certain
cases summon not more than two assessors to assist him at the trial.?® There
is no ‘assessor selection process’ akin to the US jury selection process, and no
statutory provision for the recusal of superior court assessors. However, the High
Courts have inherent jurisdiction to entertain an application for recusal of an as-
sessor. Magistrates may also be assisted by assessors in specified cases.?* Where
a magistrate is assisted by an assessor, both the prosecution and the defence may
apply for the recusal of an assessor whose impartiality is in question and address
arguments to the magistrate on the desirability of the recusal.®

Address the court before evidence is adduced

The prosecutor plays a key role at trial. The prosecutor may at trial, before any
evidence is adduced, address the court for the purpose of explaining the charge
and indicating, without comment, to the court what evidence he/she intends to
adduce in support of the charge.? The prosecutor may then examine the wit-
nesses for the prosecution and adduce such evidence as may be admissible to
prove that the accused committed the offence referred to in the charge.” After
all the evidence has been adduced, the prosecutor may address the court, and
thereafter the accused may address the court.” The prosecutor may reply on any
matter of law raised by the accused in his address and may, with leave of the
court, reply on any matter of fact raised by the accused in his address.?

Address the court on sentencing

A court may, before passing sentence, receive such evidence as it thinks fit in
order to inform itself as to the proper sentence to be passed. The accused may
address the court on any evidence received and on the matter of the sentence,
and thereafter the prosecution may likewise address the court.*® Prosecutorial
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policy provides that prosecutors must ensure that the court is informed of the
existence of aggravating circumstances and - where an accused is undefended
- mitigating factors.’! In cases involving crimes of a serious nature, including
violent crimes and sexual offences against women and children, the prosecution
is supposed to provide evidence relating to the impact of the crime on the victim
and the community, statistics regarding the frequency and relative seriousness
of the offence, and any relevant previous convictions the accused might have.*
The judge - who generally has a wide range of sentencing options to choose from
- is not obliged to take heed of the suggestions made by either the prosecution or
the defence, however.*?

Non-core functions

Forfeiture of assets

The term asset forfeiture refers to the seizure by the state of assets linked to
crime. Legislation providing for the forfeiture of assets in South Africa was
introduced through the Prevention of Organised Crime Act (Act 121 of 1998)
(which also introduced racketeering, criminal gang and money-laundering
prohibitions). Two types of forfeiture are enabled by the legislation: civil and
criminal. Civil forfeiture does not require proof beyond reasonable doubt
that any crime has been committed. Instead, it must be shown on a balance
of probabilities that the asset concerned is either the proceeds of crime or an
instrumentality of an offence. The legislation has a number of procedural safe-
guards, including reverting to court at various stages of the process, an ‘inno-
cent owner’ defence, and the right to apply for leave to appeal. The courts have
also read in constitutional requirements that deprivation of property in terms
of civil forfeiture should not be arbitrary and that the forfeiture satisfies the
requirement of proportionality.3*

Because forfeiture is highly technical and procedural in nature, it was decided
at the time of the promulgation of the legislation that a specific unit employing
prosecutors who would develop specific forfeiture expertise would be responsible
for all forfeiture applications. In 1999 Willie Hofmeyr was appointed by presi-
dential proclamation as a special director of public prosecutions, with specific
powers and functions in relation to the forfeiture of assets.* Such applications
were brought in relation to investigations carried out by both the police and the
DSO, when it existed within the NPA.
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Investigation of crime

The Constitution provides that the NDPP has the power to carry out any ‘neces-
sary functions incidental to instituting criminal proceedings’. The NPA Act was
passed around the same time as the Prevention of Organised Crime Act, and the
original version of the NPA Act provided that the president may, with the concur-
rence of the minister and the NDPP, establish no more than three ‘investigating
directorates’ in the Office of the National Director in respect of specific offences
or specific categories of offence.®

In October 1998 the Special Investigating Directorate: Organised Crime
and Public Safety was proclaimed® and in February 2000 the Investigating
Directorate: Corruption®® was proclaimed. In December 1998 the categories of of-
fences for the Investigating Directorate: Serious Economic Offences (IDSEO) was
proclaimed.*® IDSEO succeeded the Office for Serious Economic Offences (OSEO),
which had been established under the Serious Economic Offences Act of 1991,
which was repealed by the passage of the NPA Act. Section 43(7)(a) of the NPA Act
provided that the OSEO should become the IDSEO and be deemed to have been
established under section 7 of the NPA Act.

In September 1998 then-President Mbeki announced the launch of the
‘Scorpions’, initially the Directorate of Special Investigations (DSI) and later
formally the Directorate of Special Operations (DSO). An Amendment Act was
passed in 2000 to provide for the DSO and to make provision for the existing
Investigating Directorates to become part of the DSO.%°

In April 2005, under pressure of allegations of political misuse of the DSO,
Mbeki appointed the Khampepe Commission of Inquiry into the role and
mandate of the DSO. The key issue was the location of the DSO under the NPA.
Khampepe recommended that the DSO should remain under the NPA, but that
political oversight and responsibility over the law enforcement component of the
DSO should be transferred to the minister of safety and security. A cabinet state-
ment of 29 June 2006 reveals that it endorsed the National Security Council’s deci-
sion to accept in principle the recommendations of the Khampepe Commission,
including the retention of the DSO within the NPA.* However, the ANC, the ruling
party, at its 52nd national conference in Polokwane in December 2007, adopted a
resolution calling for a single police service and the dissolution of the DSO.#?

Ultimately, on 27 January 2009, President Zuma signed into law two amend-
ment acts amending the NPA Act and the SAPS Act, the combined effect of
which was to ‘disband the DSO and establish the “Directorate of Priority Crime
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Investigation” under the SAPS’ (the ‘Hawks’).#* The decision to initiate the Bills
was unsuccessfully challenged by businessman Hugh Glenister in the High
Court. The constitutional validity of the laws passed was also challenged unsuc-
cessfully in the High Court. Glenister appealed to the Constitutional Court, where
he succeeded.

The majority of the court* declared that ‘Chapter 6A of the South African
Police Service Act 68 of 1995 is inconsistent with Constitution and invalid to
the extent that it fails to secure an adequate degree of independence for the
Directorate for Priority Crime Investigation’.* The court found:

[TJhe absence of specially secured conditions of employment, the imposition
of oversight by a committee of political executives, and the subordination of
the DPCI's power to investigate at the hands of members of the executive, who
control the DPCI's policy guidelines, are inimical to the degree of independ-
ence that is required in terms of international obligations and which are ‘in-

trinsic to the Constitution itself’*®

The court suspended the declaration of constitutional invalidity for 18 months in
order to give Parliament the opportunity to remedy the defect.# The ruling does
not imply that the DSO should be returned to the NPA, nor that the amendment
to the NPA Act was unconstitutional; it says only that the corruption fighting
entity as provided for in amendments to the Police Act does not have an adequate
degree of independence.

The provisions in the NPA Act allowing for the proclamation of investigating
directorates remain in existence and have not been excised from the NPA Act.

Community prosecution

Strategy 2020, released in March 2007, said that the NPA is to ‘add a new dimen-
sion to its traditional role’ to become an ‘advocate of proactive and alternative
justice solutions’ that would see it ‘extend its role beyond that of prosecution
to include caretaker, resolver, and preventer of victimisation'.*® In line with this
strategy, community prosecution was established as an integral component
of the NPA’s delivery strategy to prevent and resolve crime and victimisation.
Community prosecution is a proactive approach to addressing crime and quality
of life issues that brings prosecutors in contact with residents to identify prob-
lems and solutions. Community prosecutors do not sit in court or in their offices,
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but go out into the community to identify problems and solutions to crime in spe-
cific locations. It is unclear the extent to which community prosecution remains a
key policy of the NPA under NDPP Simelane.

Parole Board representation

The NPA also has representation on the Correctional Supervision and Parole
Review Board (CSPR Board).* This board takes decisions by majority vote and has
the power to confirm decisions of the Correctional Supervision and Parole Board
or to substitute a decision of its own.*® The Correctional Supervision and Parole
Board makes decisions regarding granting or cancellation of correctional super-
vision, parole, or day parole,*! and its decisions are final and can only be referred
to the CSPR Board by the minister or commissioner of correctional services.>?

B. REGULATORY FRAMEWORK FOR THE
EMPLOYMENT OF PROSECUTORS

Appointment and qualifications

Prosecutors are appointed on the recommendation of the NDPP.>® The minister, in
consultation with the NDPP and after consultation with the provincial directors,
prescribes the appropriate legal qualifications for the appointment of a person
as prosecutor in a lower court; currently, prosecutors must have a university law
degree.* Line prosecutors’ career paths are largely governed by public service rules.
According to the Public Service Act, anyone appointed to the public service must:

B Be a South African citizen
B Be of good character
B Comply with any prescribed requirements>

Due regard to equality and the other democratic values and principles enshrined
in the Constitution must be taken into account in making appointments. All
persons who qualify for the appointment must be considered. The evaluation
of persons must be based on training, skills, competence, knowledge and the
need to redress the imbalances of the past to achieve a public service broadly
representative of the South African people, including representation according to
race, gender and disability.*® The NPA’s staffing should ‘reflect broadly the racial
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and gender composition’ of the country.” The extent to which this is so will be
discussed in more detailed below.

Conditions of service

Conditions of service of DDPPs and prosecutors, except remuneration, must be
determined according to the Public Service Act, including the advertisement of
positions, appointment, benefits, disciplinary actions and dismissal. Promotions
are determined at head office level on the basis of performance reports received
from line managers.

In addition, all prosecutors are required to sign a performance contract when
they are appointed, and all senior managers (above the level of DDPP) are required
to sign standardised yearly performance contracts; these contracts outline the
key performance indicators for the individual prosecutor.

The security of tenure of prosecutors below the level of director is the same as
for any government employee, as dictated by the Public Service Act.® According
to the Act, public servants may only be dismissed on a number of prescribed
grounds. These include continued ill-health, the abolition of a post or institutional
reorganisation, where a dismissal will promote efficiency in the department where
the person concerned is employed, where it is in the interest of the public service,
on account of unfitness to perform the job or incapacity to perform it efficiently,
on account of misconduct, or where continued employment constitutes a security
risk for the state.® Unless one or more of the aforementioned reasons for dismissal
are present, prosecutors below the level of director have security of tenure until
they reach the age of 65, at which time they are generally obliged to retire.®

During the first 12 months of their appointment, prosecutors below the level
of director are on probation and can be dismissed with one month’s written
notice, or immediately, if the person’s conduct is unsatisfactory.*

Training

Aspirant prosecutors must have a school Senior Certificate pass with matricu-
lation exemption (i.e. university entrance pass) followed by a BProc or LLB.%?
Thereafter, prosecutors undergo an aspirant prosecutor training course, which
is a six-month programme offered by the NPA at Justice College.® Justice College
is a branch of the Department of Justice that is responsible for the training of
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magistrates, prosecutors, clerks of the court, interpreters and other court offi-
cials.®* Prosecutors who are advocates of the High Court with an LLB qualification
and at least two years’ prosecutorial experience can become state advocates and
present cases in the High Court.%

Yearly national training is organised for all prosecutors, including refresher
courses in general criminal procedure, evidence and trial advocacy, and dedicat-
ed training in the latest legal developments relevant for prosecutors.* Such train-
ing occurs via a selection process, as places on courses are limited.*” A detailed
record is kept of prosecutors’ attendance. The NPA also encourages staff members
to further their professional qualifications. Various scholarship schemes are
offered to employees, ranging from full scholarships to interest-free student
loans. Training is recorded on employees’ employment records and consequently
considered together with performance reports for evaluation purposes.

Salaries

Prosecutors below director level are paid a salary in accordance with the scale for
rank and grade determined by the minister of Justice, after consultation with the
NDPP and the minister of public service and administration and with the concur-
rence of the minister of finance, and subject to Parliament’s approval.®® The salary
scales of prosecutors (including DDPPs) must be published in the Government
Gazette.®® A reduction in the salaries of DDPPs and prosecutors requires an Act of
Parliament.” The salary range for prosecutors varies from just over R100 000 per
annum on the lowest notch to just over R1 million per annum for the top salary
notch.” Prosecutors, as public servants, may not perform outside remunerative
work without authorisation from the NDPP.”2 Prosecutors may not accept any gift,
donation, treat, favour or sponsorship (other than in a bona fide private capacity)
that may compromise or may appear to compromise their professional integrity
or that of the profession as a whole.”

Unions and strikes

Prosecutors are permitted to join unions; most belong to a union representing
either public servants or prosecutors specifically.” Many senior prosecutors also
belong to a professional association for state advocates.”> Prosecutors perform an
‘essential service’, under the terms of labour legislation.” The import of this is that

Monograph 186 69



Appendices

participation in a strike may constitute a fair reason for dismissal, i.e. if the strike is
illegal and not protected.”” However, in both 2001 and 2007 prosecutors participated
in strike action during public servants’ strikes.”® It is unclear whether dismissals
of prosecutors followed these strikes. Requests by prosecutors that a minimum
service agreement be signed have been rejected by the minister of Justice.”

Ethics

A member of the NPA is obliged to ‘serve impartially and exercise, carry out or
perform his or her powers, duties and functions in good faith and without fear,
favor or prejudice and subject only to the Constitution and the law’.#° Prosecutors
must take an oath or make an affirmation to this effect.®* Prosecutors, as public
servants, may belong to and serve on the management of a lawful political party
and attend public political meetings, but they may not preside or speak at such
meetings and are prohibited from drawing up or publishing any writing or deliv-
ering a public speech to promote or prejudice the interests of any political party.®
No one may interfere with or obstruct the work of the prosecuting authority.®
Individual prosecutors are not criminally or civilly liable for anything they do in
‘good faith’ in performance of their duties.®* The state is held vicariously liable
for any wrongful conduct (including negligent acts or omissions) by any prosecu-
tor acting in his/her official capacity.® This has recently been extended to cover
damage inflicted by a party unrelated to the state as a result of negligence on the
part of a state official.®®

The NPA has a code of conduct, with which all prosecutors must comply.®” A
new code of conduct was published in the Government Gazette in 2010. Prosecutors’
performance contracts include an undertaking to comply with the code of
conduct; prosecutors who fail to comply can have internal disciplinary proceed-
ings instituted against them.®® The NDPP drafts the code of conduct for the NPA
in consultation with the minister of Justice, the deputy NDPPs and the provincial
DPPs.® The code of conduct must be published in the Government Gazette®® and all
new prosecutors receive a copy.

Administration

All human resource functions of the prosecution service — appointment, transfer,
discipline and dismissal - are centralised in Corporate Services at the head office.
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For example, if a senior prosecutor in a specific office wants to appoint additional
staff, he/she must submit a request through the provincial DPP to the head office.
If approved, the position is advertised and the human resources division at the
head office conducts a short-listing process; the senior prosecutor normally sits
on the interviewing panel as well, however. During the existence of the NPA,
Corporate Services has been criticised to varying degrees for poor performance,
which negatively affects the work of prosecutors.” The NPA has also received
qualified audits due to poor management.”

Management

Senior and chief prosecutors are responsible for the day-to-day management of
the prosecutors under their control. Senior public prosecutors must complete
progress and evaluation reports for all prosecutors in their office; these reports
are submitted to the chief prosecutor and provincial director. After approval by
the director, the reports are then submitted to the NPA’s human resources de-
partment at head office. Such reports influence the awarding of promotions and
performance bonuses.

Misconduct

The NDPP is obliged, after consultation with the deputy NDPPs and DPPs, to
advise the minister of Justice on creating a process allowing individuals to regis-
ter complaints about improper conduct by members of the NPA.93 The Integrity
Management Unit launched a dedicated toll-free integrity hotline in 2005 to provide
both NPA employees and the public with a mechanism to report concerns.”
Disciplinary hearings® are carried out in accordance with applicable labour law.*

C. ORGANISATIONAL STRUCTURE OF THE NPA

Ultimate authority lies with the NDPP, who, with the minister, sets policy di-
rectives which must be observed in the prosecution process and who has the
power of veto over decisions to prosecute. There are DPPs in each division of the
High Court.

The Specialised Commercial Crime Unit (SCCU) prosecutes complex commer-
cial crime and has offices only in the major centres. The Sexual Offences and
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Community Affairs Unit supports the prosecutions of cases involving women
and children as victims. The Priority Crimes Litigation Unit (PCLU) manages and
directs investigations and prosecutions of specified crimes, including those re-
lating to the TRC process. The AFU is responsible for bringing applications for
the forfeiture of assets that are the proceeds of crime or the instrumentalities
of offences.

The Office for the Protection of Witnesses provides protection and support to
vulnerable and intimidated witnesses and related persons in any judicial proceed-
ings and in the criminal justice system. All support services are under the chief
executive officer via a delegation of the accounting function from the DG: Justice.

Public prosecutions

In the past the National Prosecution Service was led by a deputy national direc-
tor or director of public prosecutions; general prosecutions are now led directly
by the NDPP. Leadership of general prosecutions at the seat of each High Court
is provided by DPPs.” The primary responsibility for instituting and conducting
criminal proceedings lies with the DPPs in respect of offences committed in their
jurisdiction, except for prosecutions falling within the exclusive authority of the
NDPP.%® In practice, the DPPs authorise prosecutors within their jurisdiction to
institute and conduct criminal proceedings.*
The current DPPs (June 2011) are:

Acting DPP South Gauteng, Xolisile Khanyile

Acting DPP Free State, Andre du Toit

DPP North Gauteng, Sibongile Mzinyathi

DPP Northern Cape, Ivy Thenga

Acting DPP KZN, Simphiwe Mlotshwa

DPP Eastern Cape - Grahamstown, Lungi Mahlati

DPP Western Cape, Rodney de Kock

Acting DPP Eastern Cape - Mthatha, Silumko Nggqwala
DPP North West, Johan Smit'®°

The exact ambit of the various coordinators’ functions indicated in the diagram
above is not clear. What is notable in the diagram is the requirement for the AFU
regional head and SCCU coordinators to report to the DPPs.
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Figure A1 NPA at each seat of the High Court April 2011'"!
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Source Author

Each DPP is supported by senior managers, i.e. corporate managers, deputy
DPPs and chief prosecutors, who have responsibility in the high courts and lower
courts respectively.’? Deputy Directors of Public Prosecutions (DDPPs) oversee
and conduct prosecutions in the High Courts. In addition, there are several senior
state advocates and state advocates (who, unlike senior public prosecutors and
prosecutors, have a right of appearance in the High Court), who conduct most of
the High Court prosecutions.'®

DPPs usually prosecute the most serious and contentious cases, while the
DPP very rarely appears in court. However, this practice may change, particu-
larly in relation to high-profile cases. NDPP Menzi Simelane in November 2010
wore prosecutor’s robes in relation to the bail application of Ithala Bank chief
executive Sipho Shabalala, where he did not oppose bail. This was followed by
Western Cape DPP Rodney de Kock appearing for the state in matters related to
the Dewani case. It is unclear whether this is an actual policy directive or simply
a change of convention.

The lower courts are overseen by chief prosecutors, who are each responsi-
ble for an allocated number of magisterial districts. Every magisterial district
has one court centre, which may encompass a number of district and regional
courts. There is a prosecution office associated with each court centre. The
size of a prosecution office varies considerably, from those larger metropolitan
offices with a few dozen prosecutors to offices staffed by a single prosecutor.
There are 354 magisterial district areas in the country.!** Nationally, there are 36
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chief prosecutors based at the major metropolitan courts,'® on average about 1
for every 10 magisterial district areas. In practice the number of areas for which
a chief prosecutor is responsible varies considerably. The chief prosecutor is re-
sponsible for the overall management of all the prosecutors in the cluster. This
management role is largely related to administrative employment issues and
the chief prosecutor seldom interferes with prosecutors’ day-to-day prosecuto-
rial decision-making. The chief prosecutor has weekly meetings with the senior
public prosecutors (SPPs) in his/her cluster.

Each office, depending on its size, may have a chief prosecutor and/or one
or more SPPs and/or control prosecutors (responsible for case allocation) who
provide leadership and oversight at that court centre, plus public prosecutors.
Individual offices generally have their own internal arrangements and hierarchy
structures; there is no standard or mandatory pattern. Prosecutors assigned to
prosecute in the regional court at a court centre are termed regional court pros-
ecutors. Those assigned to prosecute in the district courts are termed district
court prosecutors.

A very small court centre may have only a district court (more serious cases
are referred to the nearest regional court) with a small prosecutors’ office headed
by an experienced prosecutor and not an SPP. By contrast, larger offices normally
have more than one SPP among whom responsibilities are divided. The SPP is
responsible for the general management of the prosecutors under him/her and
can overrule prosecutorial decisions taken by any prosecutor under him/her.
In practice, the decision whether to prosecute most serious and high-profile re-
gional cases is taken by the SPP as a matter of course. The SPP is also usually the
only prosecutor in the office who can take informal appeals from the public®® on
matters within the relevant court’s jurisdiction.

National Special Services Division

The president may appoint one or more DPPs (referred to as special directors) to
exercise certain powers, carry out certain duties and perform certain functions
assigned by the president by proclamation in the Government Gazette.!” These
proclamations of special directors have resulted in the formation of the enti-
ties that fall under this division, which have specific functions in the NPA. At
the time of writing, deputy NDPP Silas Ramaite exercised direct oversight over
these units.
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Specialised Commercial Crime Unit

The SCCU prosecutes complex commercial crime. It was established on 1 August
1999'%¢ and is headed by Chris Jordaan.!® The unit has offices only in the major
centres of Pretoria, Johannesburg, Durban, Cape Town, Bloemfontein and Port
Elizabeth, with a satellite office in East London, and an office in Randburg dedi-
cated to matters involving fraudulent claims against the Road Accident Fund. The
unit’s offices are located on the premises of the commercial crime courts, which
are also home to the Commercial Branch of the SAPS, allowing for close co-opera-
tion between the unit and the detectives investigating commercial crime. In April
2010 NDPP Simelane revealed plans to restructure the SCCU, which was inter-
preted by opposition parties as the ‘disbandment and decapitation’ of the unit."*°
The plans, which would have required revocation of the unit head’s presidential
proclamation as special director, appeared not to have been implemented at the
time of writing.**

Sexual Offences and Community Affairs Unit

This unit was established in October 1999 under Thoko Majokweni through a
presidential proclamation and has the mandate to support the prosecutions of
cases involving women and children as victims.!*2 This is done mainly by advocat-
ing and implementing measures that prevent and react to gender-based violence
and minimise secondary victimisation in the criminal justice process. Measures
adopted include courts dedicated to sexual offences as well as ‘Thuthuzela Care
Centres’ that provide a one-stop service to victims of sexual offences. The unit
comprises four sections, i.e. Sexual Offences, Domestic Violence, Maintenance
and Child Justice.'?

Priority Crimes Litigation Unit

The PCLU was created by presidential proclamation in 2003"** and Anton Rossouw
Ackerman was appointed special director of the unit, also by presidential procla-
mation.”> Although the unit has no investigative capacity, it has the mandate to
manage and direct investigations and prosecutions relating to the TRC process
(missing persons and prosecutions); the Rome Statute (genocide, crimes against
humanity, war crimes); crimes against the state (domestic and international ter-
rorism); contraventions of various weapons and intelligence legislation; and any
other priority crimes determined by the NDPP.**¢ At the conclusion of its work,
the TRC handed the NPA a list of 300 names for prosecution of people who had
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been denied amnesty or who did not apply for amnesty.!”” Only a handful of these
cases have been prosecuted, such as those of Adriaan Vlok and Wouter Basson.!*®

However the focus of the PCLU appears to have been on missing persons and
thus the unit has a Missing Persons Task Team.

Office for the Protection of Witnesses

The Office for the Protection of Witnesses (OPW) (originally termed the Witness
Protection Unit) was created after the passage of the Witness Protection Act in
1998, which formed part of the package of legislation designed to address or-
ganised crime. The unit provides witness protection support to vulnerable and
intimidated witnesses and related persons in any judicial proceedings and in
the criminal justice system.!*® All of the OPW functions and duties are classified
as secret. Five branches of the OPW were established by the minster in 2001.1%

Asset Forfeiture Unit

Civil and criminal asset forfeiture were introduced in South Africa in 1998 with
the passage of the Prevention of Organised Crime Act of 1998 (POCA), in line
with international legal instruments to which South Africa is signatory. This was
over the same time period in which the DSO (Scorpions) was created, with the
intention that offences arising from POCA would be their particular focus. The
legislation permits assets that are the proceeds of crime or an instrumentality of
an offence to be ‘frozen’ (via a preservation order) and ultimately forfeited to the
state into the Criminal Assets Recovery Account (CARA) or to victims. Although
a criminal conviction is not required for a preservation order, the order must be
linked to the prosecution of a person on criminal offences.

Because of the complicated and highly procedural legal process involved in
forfeiture proceedings, a specialised unit within the NPA was established, staffed
with a small number of highly skilled lawyers, some of whom were drawn from
academia, to carry out forfeiture proceedings. Although the unit initially dealt
with forfeitures arising out of investigations carried out by the former DSO
(Scorpions), forfeiture proceedings have been available on any investigations
brought to the attention of the unit.

The unit has since its inception been closely associated with Deputy
National Director Willie Hofmeyr, who was originally appointed special direc-
tor responsible for asset forfeiture.’! In early 2010 it was reported that the NPA
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would require forfeiture unit staff to report to provincial DPPs rather than to
Hofmeyr.!? Hofmeyr would remain ‘co-ordinator’ of the unit. Justice Minister
Radebe reportedly intervened to put this ‘restructuring’ on hold.!” Hofmeyr has
concurrently been head of the Special Investigating Unit (formerly headed by
Judge Heath), an entity outside of the NPA that investigates specific instances
of corruption by presidential proclamation. Although it was reported that he
would be asked to relinquish one of these posts it is unclear what has tran-
spired in this regard.**

Actual payments into the CARA by the AFU over the last four years have
averaged R45.6 million per year, or a total of R182 million.!* The average value
of assets forfeited each year over the last four years was R171 million, or a total
of R684 million.*”* The difference is apparently accounted for by payments in
favour of the direct victims of the crimes concerned. However, the expenditure
estimate for the AFU over the last four years was R247 million. Thus, every
rand spent on the AFU resulted in R2,70 forfeited, but only R0,73 being paid into
CARA. Current NDPP Simelane has criticised the lack of transparency around
forfeitures:

We are going to have to be more transparent about that process because in an
insolvent situation the creditors have a ranking order and that ranking order
has to be strictly followed ... R52 million is a lot of money but I'm as curious as

I'm sure you are now as to who in each case got paid.*”

Legal Affairs Division

This entity in the NPA was established in 2010 to bring together all functions that
render legal assistance and advice to the NDPP.*® The division covers mutual
legal assistance and extraditions under Alta Collopy; civil litigation under Karin
Vorster; representations under Sara Mitchley; and drafting of legislation, prose-
cution policy and policy directives under Bradley Smith.!?® The division is headed
by newly appointed DNDPP Nomvula Mokhatla.

Strategy and Operations Division

This division is under the newly appointed DNDPP Nomgcobo Jiba. The exact
ambit of this division is not yet clear.
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Support services under the chief executive officer

In terms of the NPA Act, expenses incurred in connection with the exercise of the
powers, the carrying out of the duties and the performance of the functions of
the NPA; and the remuneration and other conditions of service of members of the
NPA are defrayed out of monies appropriated by Parliament, and the Department
of Justice must in consultation with the NDPP prepare the necessary estimate of
revenue and expenditure of the NPA.!* The DG: Justice is charged with the re-
sponsibility of accounting for state monies received or paid out for or on account
of the prosecuting authority and must ensure that the necessary accounting and
other related records are kept.131 The NPA assumed separate responsibility from
1 April 2001 for all support services previously rendered by the Department of
Justice, and from this date was responsible for its own accounting systems and
preparation of separate financial statements.!*

The Office of the Chief Executive Officer is responsible for the coordina-
tion of all support to enable the NPA to fulfil its mandate. The entities within
Support Services are Corporate Services, the Integrity Management Unit, the
Communications Unit, Security and Risk Management, Strategy and Risk, and
Internal Audit. The largest of these is Corporate Services, which covers human
resource management, IT, finance and procurement. It is unclear to what extent
the office of the CEO retains this structure, dating from 2008.

The NPA’s Khasho newsletter reported in February 2011 that the DG: Justice,
Nonkululeko Sindane, had reported to the Audit Committee that the reintegra-
tion of Corporate Services into the Department of Justice and Constitutional
Development was no longer under consideration.!® It further reported that the
DG would communicate officially to all NPA staff once all processes related to the
NPA ‘having its own accounting officer’ were concluded.**

D. DEMOGRAPHIC COMPOSITION OF THE NPA

During 2004 the NPA formally committed itself on the road to fundamen-
tal change with the launch of an ambitious transformation programme: the
Serurubele Transformation Programme, which commenced with an ‘understand’
phase and culminated with the launch of Strategy 2020, released in March 2007.
The Serurubele process placed some emphasis on expanding the mandate
of the NPA beyond the prosecution of cases. This expanded mandate was
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incorporated in the NPA’s Strategy 2020, which said the NPA is to ‘add a new di-
mension to its traditional role’ to become an ‘advocate of proactive and alterna-
tive justice solutions’ that would see it ‘extend its role beyond that of prosecution
to include caretaker, resolver, and preventer of victimisation’.!* It is unclear the
extent to which the new NDPP has aligned himself to this strategy.

Before, during and after the Serurubele process, the NPA underwent a re-
markable change in the demographic composition of its staff. As prosecution was
so closely linked to the apartheid apparatus, a racially representative prosecu-
tion service was considered a priority. Thus the NPA Act requires the NPA staff to
‘reflect broadly the racial and gender composition’ of the country.*®

The Public Service Act further requires that in making appointments, due
regard to equality and the other democratic values and principles enshrined
in the Constitution must be taken into account and all persons who qualify
for the appointment must be considered. Evaluation of persons must be
based on training, skills, competence, knowledge and the need to redress the
imbalances of the past to achieve a public service broadly representative of
the South African people, including representation according to race, gender
and disability.®”

Unlike the legal profession, since 1998 the demographic composition of
the NPA has changed markedly, in line with the political and legislative im-
perative that those responsible for prosecution should be representative of the
country’s population.

This is in spite of the fact that at the same time as the imperative for demo-
graphic change has been in place, requirements were introduced to the effect that
prosecutors should at least be qualified with a university degree in law, whereas
lesser qualifications were previously acceptable for prosecutors.'*®

This raising of the bar reduces the pool of people from which prosecutors can
be drawn and further exacerbates the difference between the demographic com-
position of the pool of potential prosecutors and the demographic composition
of the population at large. Although the size of the NPA has increased by a third
over the period 2003-2009, there still exists a vacancy rate in the region of 15 per
cent in the NPA ¥

This may partly be because the demographic composition of the pool of
qualified people who could potentially be prosecutors does not match the demo-
graphic composition of the country. The 2001 Labour Force Survey indicates that
in 2001 black Africans with university degrees (i.e. those who could be appointed
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as prosecutors or NPA managers) comprised 31 per cent of the population with
university degrees in South Africa, although black African people comprise
79 per cent of the total population (including children). By contrast, the same
survey indicates that women comprised 46 per cent of the population who have
university degrees.

The demographics of the NPA in 2001

The first year in which demographic data for the NPA was published was 2001.
Figures by race and gender, for persons above the level of state advocate only,
were published in the NPA annual report. The figures indicate that by 2001 the
NPA at senior level had a racial demographic composition similar to that of
university graduates indicated in the Labour Force Survey of 2001, but a gender
demographic composition which under-represented women. These figures show
that senior management in the NPA was 33 per cent black in 2001. At the time
‘black’ as reported implied all those not ‘white’. Gender figures indicate that 34
per cent of senior leadership was female in 2001.

Figure A2 shows the change in racial demographic composition over time of
the NPA as a whole. The changing racial composition of the NPA from 2003 to
2009 is largely due to a 57 per cent increase in the employment of black African
people, a 35 per cent increase in the number of black Coloured people employed,
and a 24 per cent increase in the number of black Indian people employed, com-
pared to a virtual stagnation (0.7 per cent reduction) in the number of white
people employed.

The demographics of the NPA in 2009

By 2009 some 74 per cent of the total number of people employed by the NPA
were black, compared to 66 per cent in 2003. This is also echoed at professional
and managerial level, at which level 69 per cent of people are black. More recent
reporting on demographic composition distinguishes between black Africans
and other black people. Black Africans comprised 54 per cent of the 3 435 senior
employees in the NPA 2009.

The racial composition of the NPA professionals and management contrasts
with that of the attorneys’ profession, which remains 80 per cent white. Law
Society information shows that in 2007 the number of white practising attorneys
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Figure A2 Employment equity profile by race, all NPA
employees, 2003 and 2009
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was close to 11 000 - compared to under 3 000 black African attorneys and less
than 1 000 coloured and Asian attorneys together.*

The change in racial composition of the NPA is particularly notable given that
there was a decline in the number of black African and coloured LLB graduates by
race between 2002 and 2006, and an increase in the number of white and Asian
graduates. In other words, despite a declining supply of black law graduates, the
NPA has managed to attract black staff.

This decline follows a short period in which black African graduates outnum-
bered white graduates. White LLB graduates in 2006 outnumbered black African
graduates (1 200 white versus 1 000 black African), reversing the picture of 2003
(1 400 black African graduates to 1 000 white).*2 The 2007 Labour Force Survey
indicates that black Africans comprised 38 per cent of people with university
degrees in South Africa by 2007.143

By contrast, the gender profile of senior management in the NPA has became
more male since 2001. In 2001 some 34 per cent of NPA employees above state
advocate were female and 66 per cent male. By 2009 some 87 per cent of profes-
sionals and senior management employed in the NPA were male. This suggests

Figure A4 NPA employment equity profile by gender, senior
management, professionals and mid-management, 2009
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that while demographic change based on race has occurred at pace, gender em-
ployment equity appears to have regressed.

This is despite the fact that first-year LLB registrations are equal in gender,
women have overtaken men in final year enrolments and graduations, and in
2006 women outnumbered men in terms of articles registered and had over-
taken men in admissions to practise as attorneys.** However, men still make up
the vast majority of practising attorneys, with around 37 per cent in 2007 being
women. Despite this, women are still under-represented at management level in
the NPA, where only 13 per cent are female.

During research conducted in 2003 among members of the then-DSO, then an
entity of the NPA, it was frequently mentioned by interviewees that it was their
perception that working groups comprised black male investigators and prosecu-
tors did not respond well to female leaders. It appears that rather than address
these underlying issues, the NPA has instead reduced the proportion of women
in leadership positions. By way of further comparison with the pool of available
resources, the 2007 Labour Force Survey indicates that women comprised 51 per
cent of people with university degrees in South Africa in 2007.

The imperative for demographic change has contributed to an increase in
employment of a third again of new employees in eight years, placing pressure
on mentoring and management systems. This imperative appears to have been
exclusively in the direction of racial demographic change, while in relation to
gender the situation appears to have regressed. The number of black African men
employed has almost tripled.

The increasing maleness and continued hierarchical structure of the NPA
has implications for how services are delivered and how the organisation is
managed. Given that the number of female law graduates has outpaced that
of male graduates for some years, this increasing maleness does not appear to
be a trend related to the pool of potential employees. Indeed, even the private
sector has managed to retain a greater proportion of female lawyers than
the NPA has at mid-senior level. In this the NPA is not alone among criminal
justice agencies.'

The NPA has managed to align the racial demographics of the NPA more
closely to those of South Africa relatively quickly, despite legal skills being
a ‘scarce skill’ in South Africa. It is often assumed that an organisation that
presents transformed demographics is also transformed in its processes and
practices. Whether this racial demographic change has been accompanied by
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other less easily measurable forms of positive change, such as inclusively and
respect, is not readily measurable. The Serurubele Transformation Programme
has not been formally evaluated.

The fact that the NPA has succeeded in creating a racially representative
organisation in an environment of scarce skills suggests the focus in the years
to come should be on consolidating this achievement with the emphasis on the
professional development of existing employees.

NOTES

1  Criminal Procedure Act 1977, sec. 43(1).
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